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by a different law, or that the deed itself stipulates that the obligations and
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procedural defences or a counterclaim by the foreign defendant does not
imply tacit acceptance of Italian jurisdiction when it is expressly made con-
ditional upon the rejection of the challenge to jurisdiction. Furthermore,
under Article 3(2) of the same Law, and in line with the most recent inter-
pretation by the Court of Cassation (plenary session), when the defendant is
not domiciled in a Member State of the European Union, Italian jurisdiction
in matters falling within the scope of the Brussels Convention of 27 Sep-
tember 1968, is determined by the criteria laid down in Regulation (EU) No
1215/2012 of 12 December 2012, which replaced Regulation (EC) No 44/
2001 of 22 December 2000, itself a successor to the Convention. Accordin-
gly, pursuant to the first indent of Article 5(1)(b) of Regulation (EC) No 44/
2001 — applicable ratione temporis — when the subject matter of the contract
is the sale of goods, and in the absence of a valid jurisdiction agreement
between the parties, jurisdiction must be established based on the place
where the goods were delivered or should have been delivered under the
terms of the contract.
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6. Court of Cassation (plenary session), order of 29 April 2024 No 11387 ....... 424

In a proceeding for injunctive relief brought against a lawyer and a law firm
domiciled in Denmark — seeking payment of sums collected by the latter
pursuant to a settlement agreement intended to resolve a dispute between
the plaintiffs and a purchaser of Danish nationality — it is admissible, under
Article 41(1) of the Code of Civil Procedure, to obtain a preliminary ruling on
jurisdiction, even if the plaintiffs’ primary request is to confirm the jurisdiction
of the Italian court already seised by their application for an injunction. An
application for a preliminary ruling on jurisdiction is admissible even when
requested principally by the plaintiffs and aimed at establishing the jurisdic-
tion of the court they themselves have seised, because the existence of a
‘reasonable doubt’ concerning jurisdiction — understood as a concrete and
immediate interest in resolving the issue to ensure a fair and timely access
to justice — is sufficient to render the application admissible, even if the
applicant is the same party who initiated proceedings before the court whose
jurisdiction is being challenged.

Pursuant to Article 7(1)(a) of Regulation (EU) No 1215/2012 of 12 December
2012, in such a dispute — falling within the scope of contractual matters —
Ttalian courts have jurisdiction even in the absence of an explicit contractual
basis, given the existence of a binding obligation imposed on the bailee.
Moreover, the uncontested identification of the defendants as third-party
payees (adiectus solutionis causa) implies the existence of a legally binding
relationship between the nominee and the creditor who appointed them.
Accordingly, the act of receiving payment on behalf of the creditor creates
an obligation on the part of the nominee toward the creditor, and entitles the
creditor to seek the recovery of what was paid.

7. Court of Cassation (plenary session), judgment of 3 June 2024 No 15364 ... ... 430

Ttalian courts do not have jurisdiction over an action concerning the payment
of professional fees brought by lawyers against their client, a German national,
for legal representation in civil and criminal proceedings following an accident
that occurred on a ski slope in Italy. This is the case where the consumer has
entered an appearance and has timely challenged, at first instance, the juri-
sdiction of the Ttalian court by invoking her status as a consumer and her
domicile in another Member State. It is not necessary for the consumer to
expressly and immediately raise, in her initial defence, the specific objection
that the professional’s activities were directed, ‘by any means whatsoever’, to
the Member State of her domicile, as provided for in Article 17(1)(c) of
Regulation (EU) No 1215/2012 of 12 December 2012. The Court of Appeal
is required to assess its jurisdiction based on the objective evidence contained
in the case file, including any evidence that must be admitted, in order to
verify whether the conditions for jurisdiction in favour of the consumer’s
domicile are met.

8. Court of Cassation (plenary session), order of 6 June 2024 No 15861 ......... 438

Ttalian courts do not have jurisdiction over a dispute concerning two purchase
and sale contracts for the supply of automatic trolleys, and in relation to the
action brought — on the basis of the first contract — by the Italian selling
company against the Malaysian purchasing company for payment of the price
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of goods duly delivered in China. Since the conditions set out in the first
paragraph of Article 3 of Law 31 May 1995 No 218 do not apply, and based
on the reference made by the second paragraph of the same article to the
Brussels Convention of 27 September 1968, as amended, for matters falling
within its scope, the criteria for determining the jurisdiction of the Italian
court must be drawn from Regulation (EC) No 44/2001 of 22 December
2000, applicable ratione temporis by virtue of the date on which the dispute
arose in 2012. Pursuant to Article 5(1)(a) of that Regulation, jurisdiction must
be determined by reference to the place of performance of the obligation in
question. In the case of international distance sales of movable goods involving
transport, under the provisions of subparagraph (b) of the same Article, this is
to be understood not as the place indicated by the plaintiff, but as the place of
actual delivery of the goods — z.e., where they physically come into the pos-
session and not merely the legal availability of the buyer.

Conversely, Italian jurisdiction does exist with respect to the action brought —
on the basis of the second contract — by the Italian selling company against the
Malaysian purchasing company for payment of the price of goods duly deli-
vered in Ttaly, notwithstanding that the contract refers to general conditions of
purchase that include a foreign arbitration clause. The formal requirement of a
written agreement ad substantiam, as provided for in Article II of the New
York Convention of 10 June 1958 on the Recognition and Enforcement of
Foreign Arbitral Awards, cannot be deemed satisfied where the reference in
question merely points generically to a document or form containing the
arbitration clause: only an express and specific reference to the clause itself
can ensure the parties’ full awareness of their waiver of judicial jurisdiction.

9. Court of Cassation, order of 6 August 2024 No 22183 ....................... 447

A judgment of conviction for VAT fraudulently deducted to the detriment of
the State, issued by the Criminal Court of the Principality of Monaco, may be
recognized in Italy pursuant to Article 64(1), letter b of Law of 31 May 1995 No
218, as the verification of compliance with the fundamental principles of the
legal system requires assessing whether the principles governing the decision-
making process were respected. It should be noted that a violation of the right to
defence cannot be inferred from any failure to comply with a provision of the
foreign procedural law intended to safeguard party participation in the trial, but
only from those violations which, due to their substantial impact, result in an
impairment of the right to defence throughout the entire court proceedings and
thereby conflict with procedural public policy. This concept refers to the invio-
lable principles guaranteeing the right to take action and to defend oneself in
court, and not to the manner in which these rights are regulated or exercised in
individual cases. This interpretation is also consistent with EU case law, which
holds that the right to defence is not an absolute prerogative but may be subject
to certain limitations, as well as with the jurisprudence of the European Court of
Human Rights under Article 6 of the ECHR

As regards the allocation of court costs, the value of the dispute — being the
recognition of the foreign judgment — should not be equated with the amount
for which the order for payment was issued. The procedure under Article 30 of
Legislative Decree 1 September 2011 No 150, referenced in Article 67(2) of Law
No 218 of 1995, does not concern the claim asserted in the original proceedings
from which the judgment arose, but rather the declaration of effectiveness of
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that judgment within the Italian legal system. The value of such a procedure
must be considered indeterminable, as it cannot be translated into monetary
terms. Although partial recognition of a foreign judgment is permitted — along
with the corresponding right of the applicant to limit the request to certain parts
of the judgment, when it consists of several divisible components — in the
absence of such limitation or the express exclusion of specific chapters, the
subject matter of the proceedings is the recognition of the entire judgment.
Consequently, even though the stipulations may be divisible, they cannot be
considered in isolation for the purpose of determining the value of the dispute.
In the present case, therefore, the order contained in the judgment — sentencing
the plaintiff and the other defendants to pay a sum of money to the State of
Monaco, which had joined the criminal proceedings as a civil party — cannot be
separated from the prison sentence imposed on the same parties. Since the
effectiveness of that sentence is not subject to economic quantification, it must
be regarded as having an indeterminable value.

10. Court of Cassation, order of 20 September 2024 No 25273 .................. 469

In a proceeding before the Tax Court of Second Instance concerning the right
to benefit from relief measures for amounts owed to the Treasury as taxes and
contributions, pursuant to Article 9(17) of Law of 27 December 2002 No 289,
in the event of natural disasters, the European Commission’s subsequent
decision regarding the compatibility of such measures with the European
Union’s rules on State aid is immediately applicable. This follows from Article
288 TFEU, which provides for the binding nature of such regulatory acts,
thereby constituting supervening law (7us superveniens) relevant under Article
113 of the Code of Civil Procedure (and not merely a new defence under
Article 112 of the same Code). As a result, the court of last instance is required
to apply the new Regulation without delay, even on its own motion, by deci-
ding the matter on the merits or, if factual determinations are necessary, by
setting aside the appealed judgment and remanding the case to the referring
court for further proceedings.

11. Court of Cassation (plenary session), order of 3 October 2024 No 25954 .. ... 452

Pursuant to Article 16(1) of Regulation (EU) No 44/2001 of 22 December
2000, applicable ratione temporis, Ttalian courts have jurisdiction over an
action brought by an investor domiciled in Italy against a Cyprus-based in-
vestment company seeking the return of sums representing the profits from an
online CFD (contract for difference) trading transaction. In fact, Article 16(1)
allows a consumer to bring proceedings against the other party to a contract
before the courts of the Member State in which the consumer is domiciled. In
this case, the investor, at the time of concluding the contract, did not possess
the attributes of a licensed or professional investor, even though he may have
had the skills necessary to make independent investment decisions and assess
the associated risks. Moreover, the fact that the user later made numerous
accesses to the trading platform is irrelevant.

The concept of ‘consumer’ under the jurisdictional rules set out in Section 4 of
Chapter II of the Regulation must be interpreted by reference to the person’s
role in the specific contract, taking into account the nature and purpose of the
contract, and not the person’s general subjective characteristics. It is then for
the national courts to determine whether, in the course of the contractual
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relationship, the individual in question made what was effectively professional
use of the service. However, any technical skills or risk tolerance shown by the
investor during the performance of the contract are not relevant to the de-
termination of consumer status for jurisdictional purposes.

12. Turin Tribunal, order of 13 December 2024 ............................... 457

In the context of an zuterim relief proceeding pursuant to Article 700 of the
Code of Civil Procedure, brought by an Italian company to prevent the en-
forcement by a Russian counterparty of a bank guarantee issued in favor of the
latter by an Ttalian credit institution — intended to secure the repayment of
advances paid under a contract for the supply of equipment and services
concluded prior to the Russian Federation’s invasion of Ukraine — there exists
a fumus boni iuris regarding the abusive nature of the enforcement request
made by the Russian company. This is because, on the one hand, the enfor-
cement of such a guarantee falls within the scope of prohibited financial
activities and benefits constituting economic sanctions under Articles 2(2)
and 11 of Regulation (EU) No 269/2014, as most recently amended by Im-
plementing Regulation (EU) No 2455/2024; and on the other hand, the Rus-
sian company is effectively controlled by a person listed in Annex I of the
same Regulation.

Furthermore, the periculum: in mora is evident in the concrete risk of irreco-
verability of any sums potentially paid pursuant to the guarantee enforcement,
a risk underscored by the complexity and profound instability of the geopo-
litical context in which the underlying contract is situated.

EU CASE LAW (¥)

Access to justice: 11.

Competition: 11.

Contracts: 5.

EC Regulation No 2201/2003: 9.
EC Regulation No 1393/2007: 11.
EC Regulation No 4/2009: 8.

EU Regulation No 1215/2012: 7, 10, 12.
EU Regulation 2020/1784: 7.
European company (SE): 6.
European Union citizenship: 4.
Industrial property: 3.

Intellectual property rights: 1, 2.

(*) The paragraphs indicated in parenthesis refer to the Court’s reasoning in those parts reco-
gnized as relevant for private international law aspects by Dr Gaetano Vitellino, editor of the
section in the Italian version.
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1. Court of Justice, 23 November 2023 case C-201/22, Kopiosto ry v. Telia Finland
O e 485

Article 4(c) of Directive 2004/48/EC of 29 April 2004 on the enforcement of
intellectual property rights must be interpreted as meaning that, in addition to
the condition relating to the direct interest in the defence of the rights con-
cerned, recognition of the status of intellectual property collective rights-ma-
nagement bodies to seek, in their own name, the application of the measures,
procedures and remedies provided for in Chapter II of that Directive is
subject to the standing of those organisations to bring legal proceedings for
the purposes of defending intellectual property rights, which may result from a
specific provision to that effect or from general procedural rules.

Article 4(c) of Directive 2004/48 must be interpreted as meaning that, as EU
law currently stands, Member States are not required to recognise that intel-
lectual property collective rights-management bodies which are regularly re-
cognised as having a right to represent holders of intellectual property rights
have a direct interest in seeking, in their own name, the application of the
measures, procedures and remedies provided for in Chapter II of that Direc-
tive in the event that the existence of a direct interest in the defence of the
rights concerned in respect of those bodies does not follow from the applica-
ble national legislation.

2. Court of Justice, 11 January 2024 case C-473/22, Mylan AB v. Gilead Sciences
Finland Oy,Gilead Biopharmaceutics Treland UC .......................... 486

Article 9(7) of Directive 2004/48/EC of 29 April 2004 on the enforcement of
intellectual property rights must be interpreted as not precluding national
legislation which provides for a mechanism for compensation for any injury
caused by a provisional measure, within the meaning of that provision, based
on a system of strict liability of the applicant for those measures, in the context
of which the court is entitled to adjust the amount of damages by taking into
account the circumstances of the case, including whether the defendant played
a part in the occurrence of the injury.

3. Court of Justice, 18 January 2024 case C-367/21, Hewlett Packard Development
Company LP v. Senetic S.A. ... ... .. . . . . . . . . 485

Article 13(1) of Council Regulation (EC) No 207/2009 of 26 February 2009
on the [European Union] trade mark and Article 15(1) of Regulation (EU)
2017/1001 of 14 June 2017 on the European Union trade mark, read in
conjunction with Articles 34 and 36 TFEU, must be interpreted as preclu-
ding the burden of proof of exhaustion of the rights conferred by an EU
trade mark being borne exclusively by the defendant to the action for in-
fringement where the goods bearing that trade mark, which do not bear any
marking enabling third parties to identify the market on which they are
intended to be marketed and which are distributed through a selective
distribution network whose members may resell them only to other mem-
bers of that network or to end users, have been purchased by that defendant
in the European Union, or in the European Economic Area, after having
obtained an assurance from the sellers that they could be marketed legally
there, and the proprietor of that trade mark refuses to carry out that veri-
fication at the purchaser’s request.
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4. Court of Justice, 22 February 2024 case C-491/21, WA v. Directia pentru
Evidenta Persoanelor si Administrarea Bazelor de Date din Ministerul Aface-
PElor Tnterne ......... ... . 484

Article 21 TFEU and Article 45(1) of the Charter of Fundamental Rights of the
European Union, read in conjunction with Article 4(3) of Directive 2004/38/EC
of 29 April 2004 on the right of citizens of the Union and their family members
to move and reside freely within the territory of the Member States, must be
interpreted as precluding legislation of a Member State under which a citizen of
the European Union, a national of that Member State who has exercised his or
her right to freedom of movement and freedom to reside in another Member
State, is refused an identity card that may serve as a travel document within the
European Union, on the sole ground that he or she has established his or her
domicile within the territory of that other Member State.

5. Court of Justice, 29 February 2024 case C-11/23, Eventmedia Soluciones SL v. Air
Europa Lineas Aéreas SAU ... ... .. . . . . 487

Article 5(1)(c) and Article 5(3) of Regulation (EC) No 261/2004 of 11 Fe-
bruary 2004 establishing common rules on compensation and assistance to
passengers in the event of denied boarding and of cancellation or long delay of
flights, and repealing Regulation (EEC) No 295/91, read in conjunction with
Article 7(1) thereof, must be interpreted as meaning that, in the event of
cancellation of a flight, the right of air passengers to obtain the compensation
referred to in those provisions from the operating air carrier and the corre-
sponding obligation of that air carrier to pay that compensation arise directly
from that Regulation (see also paras. 27-28, 32-37).

Article 15 of Regulation No 261/2004 must be interpreted as precluding the
inclusion, in a contract of carriage, of a clause that prohibits the transfer of
rights enjoyed by air passengers against the operating air carrier by virtue of
the provisions of that Regulation (see also paras. 41-46).

6. Court of Justice, 16 May 2024 case C-706/22, Konzernbetriebsrat der O SE & Co.
KG v. Vorstand der O Holding SE ...................................... 486

Article 12(2) of Council Regulation (EC) No 2157/2001 of 8 October 2001 on
the Statute for a European company (SE), in conjunction with Articles 3 to 7
of Council Directive 2001/86/EC of 8 October 2001 supplementing the Sta-
tute for a European company with regard to the involvement of employees,
must be interpreted as not requiring, where a holding European company
(SE), formed by participating companies which do not employ employees,
and do not have subsidiaries employing employees, is registered without ne-
gotiations on the involvement of employees having first been conducted, the
subsequent opening of those negotiations on the ground that that SE has
acquired control of subsidiaries in one or more Member States which employ
employees.

7. Court of Justice, 16 May 2024 case C-222/23, ‘Toplofikatsia Sofia’ EAD ...... 479

Article 62(1) of Regulation (EU) No 1215/2012 of the European Parliament
and of the Council of 12 December 2012 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters must be inter-
preted as precluding national legislation under which nationals of a Member
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State who reside in another Member State are deemed to be domiciled at an
address which remains at all times registered in the first Member State (see
also paras. 53-60, 62).

Article 4(1) and Article 5(1) of Regulation No 1215/2012 must be interpreted
as precluding national legislation, as interpreted in national case-law, from
conferring on a court of a Member State jurisdiction to issue an order for
payment against a debtor in respect of whom there are reasonable grounds to
believe that he or she was domiciled, on the date on which the application for
an order for payment was made, in the territory of another Member State, in
situations other than those provided for in Sections 2 to 7 of Chapter IT of that
Regulation (see also paras. 72, 75-78).

Article 7 of Regulation (EU) 2020/1784 of 25 November 2020 on the service
in the Member States of judicial and extrajudicial documents in civil or com-
mercial matters (service of documents) must be interpreted as not precluding
a court of a Member State, which has jurisdiction to issue an order for
payment against a debtor where there are reasonable grounds to believe that
he or she is domiciled in the territory of another Member State, from seeking
assistance from the competent authorities of that other Member State and
using the means it makes available to identify the debtor’s address for service
of that order for payment (see also para. 79).

8. Court of Justice, 6 June 2024 case C-381/23, [Getefer] ZO v. JS* ........... 477

Article 12(1) of Council Regulation (EC) No 4/2009 of 18 December 2008 on
jurisdiction, applicable law, recognition and enforcement of decisions and coo-
peration in matters relating to maintenance obligations must be interpreted as
meaning that the conditions for recognition of a situation of /s pendens laid
down in that provision, under which proceedings must have the same cause of
action and must be brought between the same parties, are not satisfied when, at
the time a claim is brought before a court of one Member State by a child — who
has in the meantime become an adult — for payment of maintenance from his or
her mother, a claim has already been brought before a court of another Member
State by the mother seeking compensation from the child’s father for accommo-
dation and maintenance of that child, since the applicants” actions do not have
the same end in view and do not relate to the same period. The absence of a
situation of /s pendens, within the meaning of Article 12(1) of Regulation No 4/
2009, does not, however, preclude the application of Article 13 of that Regula-
tion if the actions at issue are sufficiently closely connected for them to be
regarded as related within the meaning of Article 13(3) of that Regulation, with
the result that, where it is not the court first seised, the referring court may stay
the proceedings (see also paras. 26-29, 33, 35-45).

! The name attributed to the case in the Court Reports is a fictitious one, which does not
correspond to the real name of any of the parties to the proceedings.
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9. Court of Justice, 20 June 2024 case C-35/23, [Greislzel] Father v. Mother, other
parties to the proceedings: Child L, Lawyer® ............................. 471

Article 10(b)(i) of Council Regulation (EC) No 2201/2003 of 27 November
2003 concerning jurisdiction and the recognition and enforcement of judg-
ments in matrimonial matters and the matters of parental responsibility must
be interpreted as meaning that that provision does not cease to be applicable
on the sole ground that a request was made to the central authority of a third
country for proceedings to be commenced for the return of a child under the
Convention on the Civil Aspects of International Child Abduction, concluded
in The Hague on 25 October 1980, and that those proceedings have failed (see
also paras. 49-59, 61-62).

Article 10(b)(i) of Regulation No 2201/2003 must be interpreted as meaning
that the concept of ‘request for return’ within the meaning of that provision
does not cover either an application for the return of the child to a State other
than the Member State in which that child was habitually resident immediately
before the wrongful removal or retention, or an application for custody of that
child brought before the courts of that Member State (see also paras. 68, 70-
79, 81).

Article 11(6) to (8) of Regulation No 2201/2003 must be interpreted as not
applying when proceedings for the return of a child under the Convention on
the Civil Aspects of International Child Abduction, concluded in The Hague
on 25 October 1980, have commenced between a third country and a Member
State on the territory of which that child is present following a wrongful
removal or retention (see also paras. 83-85).

10. Court of Justice, 4 July 2024 case C-425/22, MOL Magyar Olaj- és Gazipari Nyrt.
v. Mercedes-Benz Group AG . ... ..o i 481

Article 7(2) of Regulation (EU) No 1215/2012 of the European Parliament and
of the Council of 12 December 2012 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters must be interpreted
as meaning that the concept of the ‘place where the harmful event occurred’
does not cover the registered office of a parent company bringing an action for

2 The name attributed to the case in the Court Reports is a fictitious one, which does not
correspond to the real name of any of the parties to the proceedings. For a better understanding
of the judgment it is considered useful to clarify the following. L. was born in Switzerland in 2014
and holds dual German and Polish citizenship. While her father has been residing in Switzerland
since June 2013 for work reasons, L. has always lived with her mother, first in Germany, where
her father regularly visited them, and then in Poland where, since April 2017, her mother has
denied her father the exercise of his visitation rights. After unsuccessfully applying to both Polish
and German courts for the child’s return to Switzerland under The Hague Convention of 25
October 1980 on the Civil Aspects of International Child Abduction, in July 2018 the father then
commenced proceedings in Germany for sole custody of the child, the right to decide her
residence as well as the child’s return to him, in Switzerland. Having rejected that application
at first instance for lack of international jurisdiction, the father brought an action before the
referring court, claiming that the German courts would have jurisdiction under Articles 10 and
11 of Regulation (EC) No 2201/2003 of 27 November 2003. Having doubts as to the applicability
of those provisions, the German court therefore decided to refer certain questions to the Court of
Justice for a preliminary ruling.



CONTENTS

damages for harm suffered solely by its subsidiaries on account of anticompe-
titive conduct of a third party, which constitutes a breach of Article 101 TFEU,
even if it is claimed that that parent company and those subsidiaries form part of
the same economic unit (see also paras. 26-31, 37-38, 40, 41-43, 46).

11. Court of Justice, 11 July 2024 case C-632/22, Volvo AB v. Transsaqui SL, in the
presence of Ministerio Fiscal ............ .. ... ... ... ... ... ........... 474

Article 47 of the Charter of Fundamental Rights of the European Union and
Article 101 TFEU, read together with Regulation (EC) No 1393/2007 of 13
November 2007 on the service in the Member States of judicial and extra-
judicial documents in civil or commercial matters (service of documents), must
be interpreted as meaning that a parent company against which proceedings
have been brought for compensation for damage caused by an infringement of
competition law is not validly served with a summons where service of the
document instituting the proceedings was effected at the address of its subsi-
diary domiciled in the Member State in which the proceedings were brought,
even if the parent company forms an economic unit with that subsidiary (see
also paras. 48-54, 59-70).

12. Court of Justice, 29 July 2024 in case C-774/22, JX v. FTI Touristik GmbH 482

Article 18 of Regulation (EU) No 1215/2012 of 12 December 2012 on juri-
sdiction and the recognition and enforcement of judgments in civil and com-
mercial matters must be interpreted as meaning that it determines both the
international and the territorial jurisdiction of the court of a Member State in
whose judicial district the consumer is domiciled, where such a court is seised,
by that consumer, of a dispute between that consumer and a tour operator
following the conclusion of a package travel contract, and where those two
contracting parties are both domiciled in that Member State, but where the
destination of that travel is abroad (see also paras. 25-26, 28-37, 40-47).
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