
1/2025Anno LXI

Rivista di diritto 
internazionale privato
e processuale

P
ub

bl
. T

rim
es

tr
al

e 
- 

00
26

89
59

FONDATA DA MARIO GIULIANO

Gennaio-Marzo
2025

Diretta da  
FAUSTO POCAR  responsabile

TULLIO TREVES
ROBERTA CLERICI
STEFANIA BARIATTI

CRISTINA CAMPIGLIO
SERGIO M. CARBONE

LUIGI FUMAGALLI 
ANDREA GIARDINA

edicolaprofessionale.com/RDIPP

ISSN 2785-6380



INDICE DEL FASCICOLO

(Anno LXI, n. 1, gennaio-marzo)

Rivista di diritto internazionale privato e processuale

DOTTRINA

B. NASCIMBENE, Cittadinanza: riflessioni su problemi attuali di diritto internazionale

ed europeo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

P. BERTOLI, La Palestina nel diritto internazionale privato e processuale . . . . . . . . 21

F. CORSINI, Arbitrato e misure conservative a tutela dei crediti . . . . . . . . . . . . . . . . . 52

COMMENTI

G. ZARRA, C. CACCAVALE, Riflessioni sulla legge applicabile alla successione ab

intestato del cittadino italiano residente abituale in Svizzera . . . . . . . . . . . . . . . 76

F. SARTORI, La quantificazione del risarcimento del danno non patrimoniale nel

prisma del diritto internazionale privato . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100

GIURISPRUDENZA ITALIANA

Diritto straniero – Accertamento del diritto straniero – L. 31 maggio 1995 n. 218 –

Art. 14 – Controversia tra coniugi, cittadini italiani con residenza abituale in

Svizzera – Domanda concernente l’assegno divorzile – Legge svizzera – Ob-

bligo del giudice di ricercare, d’ufficio, le fonti del diritto con qualsiasi mezzo,

anche informale e valorizzando il ruolo attivo delle parti – Onere di indica-

zione e allegazione documentale della legge straniera dalle parti – Assenza –

Art. 15 – Applicazione della legge straniera secondo i propri criteri di inter-

pretazione e di applicazione nel tempo – Obbligo di avvalersi di tutti gli

strumenti interpretativi posti dall’ordinamento straniero nella sua globalità e
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della Repubblica federale di Germania – Art. 10 Cost. – Norma consuetudi-
naria sull’immunità dello Stato estero dalla giurisdizione civile – Corte Cost.,
sentenza 22 ottobre 2014 n. 238 – Artt. 2 e 24 Cost. – Tutela fondamentale
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– Distinzione tra garanzia propria e impropria – Irrilevanza – Pretestuosità
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colposi – Art. 7 n. 2 – «Autorità giurisdizionale del luogo in cui l’evento
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nel quadro dell’attività professionale di detta persona fisica – Sua qualificazio-
ne come consumatore ai sensi della suddetta disposizione – Sussistenza: Corte
di giustizia, 8 giugno 2023 nella causa C-455/21 . . . . . . . . . . . . . . . . . . . . . . . . . . 220

Protezione dei consumatori – Direttiva 93/13/CE del 5 aprile 1993 – Clausole
abusive nei contratti stipulati con i consumatori – Art. 2 lett. b – Nozione
di «consumatore» – Contratto di mutuo concluso da un mutuatario, persona
fisica, destinato a un uso in parte connesso alla attività professionale di detta
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non abbia agito nel quadro della sua attività professionale – Scopo professio-
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Stato membro in cui il bene è stato consegnato: Corte di giustizia, 22 febbraio
2024 nella causa C-81/23 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 203

Regolamento (UE) n. 1215/2012 – Riconoscimento ed esecuzione delle decisioni –
Motivi ostativi – Art. 45 par. 1 lett. a – Contrasto con l’ordine pubblico dello
Stato richiesto – Art. 45 par. 1 lett. e punto ii – Contrasto con le disposizioni del
capo II sezione 6 del regolamento – Decisione emessa da un’autorità giurisdi-
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1. Court of Cassation, judgment of 26 September 2023 No 27346 . . . . . . . . . . . . . . . 129

Pursuant to Article 39(3) of the Code of Civil Procedure, read in conjunction
with Article 643(3) of the same Code, enforcement proceedings commence
once the application for an injunction and the order have been served on the
defendant. However, the procedural and substantive effects of the application,
including those relating to lis pendens and continence, retroactively date back

to the time of filing. Accordingly, an action brought in Italy by an Italian
creditor company against an Austrian debtor company, initiated through an
application for an injunction filed before the commencement of insolvency
proceedings in Austria, falls within the notion of ‘‘pending proceedings’’ as
defined in Article 4(2)(f) of Regulation (EC) No 1346/2000 of 29 May 2000
read in conjunction with Article 15 of the same Code, for the purpose of

determining the applicable law governing the effects of insolvency proceedings
on individual legal actions. Consequently, Italian law applies in determining
the outcome of those proceedings.

2. Modena Tribunal, judgment of 7 February 2024 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135

In a dispute concerning a joint application for separation between spouses of
different nationalities, Romanian and British, who married in the United
Kingdom, and regarding parental responsibility (custody and rights of access)
over their minor child, Italian courts have jurisdiction over both claims. This is

established pursuant to Articles 3(a), fourth indent, and 7 of Regulation (EU)
2019/1111 of 25 June 2019, which also applies to nationals of non-EU Mem-
ber States, as confirmed by the Court of Justice in the Sundelind Lopez case
(C-68/07, 29 November 2007) concerning the previous Regulation (EC) No
2201/2003 of 27 November 2003. Since the habitual residence of one of the

spouses and the minor child is in Italy (Modena), Italian courts have jurisdic-
tion over the case.
Jurisdiction over the child maintenance claim is also established pursuant to
Article 3(a), (b), and (d) of Regulation (EC) No 4/2009 of 18 December
2008, as both the habitual residence of the defendant and that of the mainte-

nance creditor are in Italy. Additionally, the Italian court has jurisdiction over
parental responsibility, not on the basis of nationality, but rather on a separate
legal ground, thereby extending jurisdiction to the child maintenance claim as
well.
In the same dispute, Italian law applies to all claims raised: to separation,
pursuant to Article 5(1)(a) of Regulation (EU) No 1259/2010 of 20 December

2010, given that the spouses have agreed to apply Italian law, and their habitual
residence is in Italy; to parental responsibility, pursuant to Article 15(1) of the
Hague Convention of 18 October 1996 on Child Protection, which mandates
the application of the lex fori; and, finally, to the maintenance of the child
pursuant to Article 4 of the Hague Protocol of 23 November 2007, given that

the maintenance creditor’s habitual residence is in Modena.

3. Court of Cassation, judgment of 8 February 2024 No 3642 . . . . . . . . . . . . . . . . . . . 140

Pursuant to Articles 2, 10, and 24 of the Italian Constitution, as interpreted by

the Constitutional Court in Judgment No 238/2014, Italian courts have juri-
sdiction over a claim for compensation brought by an Italian citizen who was
captured in Greece during World War II, deported to Germany, and subjec-
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ted to forced labor in conditions of slavery. This claim, brought against the
Federal Republic of Germany, is not barred by the customary international
rule granting foreign States immunity from civil jurisdiction for acts performed
iure imperii, as such immunity finds its ‘‘counter-limit’’ in the fundamental
right to human dignity and therefore does not apply within the Italian legal

system.
Pursuant to Article 25(2) and Article 2947(3) of the Civil Code, the claim for
damages is not time-barred, regardless of whether the longer statute of limi-
tations for criminal offences, which extends to their civil consequences, is

applied under domestic law. Two alternative legal bases support this conclu-
sion. First, if the case is assessed in accordance with international law, the rule
on the non-applicability of statutory limitations to crimes against humanity
(delicta iuris gentium) – which developed after the events in question – could
be invoked. In this scenario, the retroactive application of such a rule would

not be precluded by Article 25(2) of the Constitution, which restricts retroac-
tivity solely in the context of criminal convictions, not civil claims. Alternati-
vely, if the case is assessed in accordance with domestic law as it stood at the
time of the offence, the applicable statute of limitations must be considered.

This assessment should also take into account that, pursuant to Article 2947(3)
of the Civil Code, in the event of the offender’s death before conviction, the
ordinary statute of limitations for civil actions applies. In this context, March
11, 2004, the date of publication of the Court of Cassation’s Ferrini judgment,

must be considered the dies a quo for calculating the relevant limitation pe-
riod. Before this ruling, the claimant could not reasonably have been expected
to bring legal action, as there was no precedent in Italian law recognizing the
right to bring such claims. Until the Ferrini judgment, there was no doubt
about the full legitimacy of the rule on jurisdictional immunity in the Italian

legal system. It was only with Constitutional Court Judgment No 238/2014
that the unconstitutionality of applying jurisdictional immunity in cases of
serious human rights violations was formally established.

4. Court of Cassation, judgment of 31 May 2024 No 15352 . . . . . . . . . . . . . . . . . . . . 149

In an action for damages brought by a passenger against a Russian airline for a
five-hour delay on a Moscow-Rome flight, compensation for non-material
damage is not warranted where the alleged harm amounts to mere inconve-

nience for the passenger. Pursuant to the Montreal Convention of 28 May
1999 on International Carriage by Air, ratified and made enforceable in Italy
by Law 10 January 2004 No 12, an international air carrier is liable for delays
in the carriage of passengers, baggage, or cargo (Article 19 of the Convention).

However, Article 22 of the Convention establishes a limitation of the carrier’s
liability, which applies to all forms of damage suffered by the passenger,
encompassing both pecuniary and non-pecuniary losses. Where domestic
law applies, compensation for non-material damage is governed by Article
2059 of the Civil Code, which permits such compensation only in cases of

serious harm to constitutionally protected, inviolable personal rights. Since
Article 22 of the Convention does not define the essential elements of com-
pensable harm but merely assumes their existence within the legal system,
reference must necessarily be made to national law for determining the con-

ditions under which non-pecuniary damage is compensable. Accordingly,
compensation for non-material harm arising from the violation of inviolable
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personal rights is granted only if the following conditions are met: the violated
interest is of constitutional significance; the infringement is serious, i.e. it
exceeds the minimum threshold of tolerability imposed by the duties of social
solidarity; the damage is not trivial, i.e. it does not amount to mere inconve-
nience or annoyance; and the damage is specifically alleged, as it cannot be

presumed to exist in re ipsa.

5. Court of Cassation (plenary session), order of 3 June 2024 No 15389 . . . . . . . . . 152

When a party resides abroad, the burden of providing contrary evidence to
rebut the presumption that a power of attorney ad litem, signed by the legal
representative of a foreign company, indicating Italy as the place of signature
and authenticated by an Italian lawyer, was issued in Italy, rests on the oppo-
sing party. Such proof cannot be considered discharged merely because the

power of attorney and the procedural document to which it is attached bear
different dates, as Article 83 of the Code of Civil Procedure does not require
the power of attorney to be granted simultaneously with the drafting of the
document but only that the two elements be materially or digitally connected.

If the first-instance judgment dismissed Italian jurisdiction based on a con-
tractual clause derogating jurisdiction, and this judgment was challenged on
the grounds of the nullity or ineffectiveness of the clause, or the acceptance of
Italian jurisdiction by conduct (facta concludentia), no domestic res judicata
can be deemed to have formed regarding the operation of the choice of court

clause. This is because there is no autonomous ‘‘part of the judgment’’ on this
issue for the purposes of Article 329(2) of the Code of Civil Procedure.
A reference for a preliminary ruling on jurisdiction (regolamento preventivo
di giurisdizione), pursuant to Article 41 of the Code of Civil Procedure, to

raise an objection to the Italian court’s lack of jurisdiction is admissible not
only when the defendant is domiciled or resident abroad but also when the
defendant, though domiciled or resident in Italy, challenges Italian jurisdiction
on the basis of a choice of court agreement in favor of a foreign court or

foreign arbitration. Indeed, Article 4(2) of Law 31 May 1995 No 218 allows
parties to agree – under certain conditions – to contractually derogate from
Italian jurisdiction in favor of a foreign court or foreign arbitrator, thereby
excluding the general criterion of the defendant’s domicile or residence in
Italy. In other words, the mere fact that the defendant is domiciled or resides

in Italy does not, in itself, establish Italian jurisdiction, as the negative effect of
a valid choice of court agreement in favor of a foreign court supersedes Italian
jurisdiction. The Italian court seised is bound to decline jurisdiction in defe-
rence to the parties’ agreement, without any discretion in this regard.

In an action for damages brought by a company registered in the United Arab
Emirates against an Italian-registered company for the payment of commis-
sions allegedly due in accordance with an agency contract containing a juri-
sdiction clause conferring competence on the Dubai Court, Italian courts do
not have jurisdiction. While Article 4 of Law No 218/1995 does not expressly

establish a presumption of exclusive jurisdiction in favor of the designated
court, as Article 25 of Regulation (EU) No 1215/2012 does for intra-EU cases,
the second and third paragraphs of Article 4 of Law No 218/1995 are under-
stood to convey the same principle of exclusivity regarding choice of court

agreements. As such, they override the connecting factors that would other-
wise establish Italian jurisdiction unless the parties explicitly agree to make the
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jurisdiction clause optional rather than exclusive. Furthermore, the agreement
in question does not qualify as an ‘‘asymmetrical’’ or ‘‘one-sided’’ jurisdiction
agreement, as it does not impose an obligation solely on the Italian party to
litigate in the designated forum while allowing the foreign party to freely
choose between the contractually agreed forum and Italian jurisdiction pur-
suant to Article 3(1) of Law No 218/1995.

6. Court of Cassation (plenary session), order of 2 July 2024 No 18092 . . . . . . . . . . 158

In an action for the payment of commission for mediation services provided
by a real estate agent domiciled in Italy for the sale of a property owned by a
debtor domiciled in Austria, Italian courts have jurisdiction in accordance
with Article 7(1)(a) of Regulation (EU) No 1215/2012 of 12 December
2012. This provision states that, in matters relating to a contract, a person
domiciled in a Member State may be sued in the courts for the place where
the obligation in question was performed or was to be performed. In the case
of provision of services, this refers to the location where the relevant activity
was or should have been carried out under the contract. The forum of the
consumer’s domicile, as provided for in Article 18 of Regulation (EU) No
1215/2012, does not apply in this case, as the requirement that the business
must be directed toward multiple Member States, laid down in Article
17(1)(c) of the Regulation, is not met merely by the fact that the trader’s
activity is advertised via a website. Since websites are inherently accessible
throughout the European Union, their availability alone does not establish
that the trader intended to target consumers in other Member States. Howe-
ver, this is without prejudice to the assessment of additional evidence that may
indicate that the internet was specifically used to target users in a particular
country. Notably, the fact that the Italian real estate agent’s website is available
in both Italian and English is not, in itself, sufficient to demonstrate that the
mediation activity was intentionally directed toward Austria.

7. Court of Cassation, order of 19 July 2024 No 19905 . . . . . . . . . . . . . . . . . . . . . . . . 162

Pursuant to Article 12 of of Law 31 May 1995 No 218, civil proceedings in
Italy are governed by Italian law. Consequently, even if a power of attorney is
granted abroad by a foreign citizen, Article 365 of the Code of Civil Procedure
applies. This provision requires that a cassation appeal be signed by a lawyer
holding a special power of attorney, which is valid only if issued after the date
of the contested decision. This requirement ensures, with legal certainty, that
the lawyer’s actions can be traced to the rightful holder of the substantive
position in question. As a result, an appeal based on a power of attorney
issued prior to the date of the contested decision is deemed inadmissible.

8. Court of Cassation, judgment of 6 August 2024 No 22271 . . . . . . . . . . . . . . . . . . . 163

If the recipient of a tax deed issued by the Revenue Agency resides abroad (or
has its registered office there) but is neither a natural person of Italian citi-
zenship nor a legal entity under Italian law with its head office in Italy and
registered in the commercial register of an Italian regional capital, service is
governed by Article 142 of the Code of Civil Procedure. Under this provision,
the document is served by sending a registered letter with acknowledgment of
receipt and delivering another copy to the Public Prosecutor, who is responsi-
ble for forwarding it to the Ministry of Foreign Affairs for delivery to the
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intended recipient, unless otherwise provided by international conventions. In
contrast, the simplified service system outlined in Article 60(4) of Presidential
Decree 29 September 1973 No 600 does not apply in this case. This provision
allows for an alternative and equivalent method of service to that established
in Article 142 of the Code of Civil Procedure, whereby service on the taxpayer
is deemed valid if a registered letter with acknowledgment of receipt is sent to
the foreign residence recorded in the Register of Italians Resident Abroad or
to the foreign registered office recorded in the register of companies pursuant
to Article 2188 of the Civil Code. However, this special rule presupposes that
the ‘‘taxpayer’’ is an Italian person (natural or legal) residing abroad – i.e., a
person for whom the prerequisites for taxation in Italy, along with the relevant
registrations and communications, are met.

9. Court of Cassation, order of 19 September 2024 No 25153 . . . . . . . . . . . . . . . . . . . 169

In a dispute concerning damages resulting from the intake of a drug during
pregnancy – brought by the affected children against the German company
that synthesized the active ingredient thalidomide contained in the drug,
seeking compensation for harm caused by ‘‘malformed life’’ – territorial juri-
sdiction does not lie with the court in whose district the Italian company,
purportedly acting as a secondary place of business of the German company,
is established. The broad powers conferred upon the board of directors of the
Italian company, including the authority to undertake all acts necessary to
achieve the company’s objectives, do not imply the conferral of authority to
represent: consequently, the German company cannot be considered to have a
branch office in Italy with a representative authorized to initiate legal procee-
dings. If general jurisdiction over the legal entity in Italy cannot be determined
based on the criteria set out in Article 19(1) of the Code of Civil Procedure –
given that the case is brought against a company with its registered office
abroad and lacking an establishment or authorized representative in Italy –
then, by analogy, Article 18(2) of the Code of Civil Procedure, which governs
the general jurisdiction of natural persons, must be applied. Accordingly,
territorial jurisdiction falls to the court of the plaintiff’s residence. With the
introduction of Regulation (EU) No 1215/2012, a framework was established
not only to determine jurisdiction but also to identify the specific court com-
petent to hear the case. Pursuant to Article 7(2) of the Regulation, in matters
of tort, delict, or quasi-delict, jurisdiction lies with the court for the place
where the harmful event occurred or may occur. In this case, jurisdiction is
vested in the courts of the districts corresponding to the birthplace of each
injured party, as the damage materialized at birth, marking the emergence of
their compensatory claim, given that the alleged harm pertains to ‘‘malformed
life’’. Conversely, the fact that the alleged victims acted jointly is irrelevant.
The joinder of claims in this context constitutes a mere coordinative connec-
tion, meaning that the simultaneous handling of the case depends solely on the
will of the parties. This does not permit derogation from the jurisdiction of
specialized courts, unless the cases are connected or linked by a clear rela-
tionship of subordination, a condition not met in the present case.

10. Court of Cassation, order of 20 September 2024 No 25353 . . . . . . . . . . . . . . . . . . 173

In a dispute between former spouses, both Italian citizens with habitual resi-
dence in Switzerland, concerning the assignment of the family home located in

contents



Lugano, Italian jurisdiction is established regardless of whether the ex-wife’s
request for assignment is based on the termination of the matrimonial rela-
tionship or on the interests of the children, both of whom have now reached
adulthood. Specifically, if the request for assignment is solely in the interest of
the applicant, Italian courts have jurisdiction, as the request falls under the

general criterion set out in Article 32 of Law 31 May 1995 No 218, which
governs all matters related to the relations between former spouses arising
from divorce. This is reinforced by a partial judgment on matrimonial status
rendered by the court on the merit, which has become res judicata in the

absence of an appeal. The same conclusion applies even if the request for
assignment concerns the children, as the measure – while distinct from main-
tenance obligations – is linked to the superior interest of the children in
preserving their domestic environment, understood as the center of their
affections, interests, and daily life. This principle holds even when the children

have reached adulthood, as the request does not fall within the scope of
parental responsibility or maintenance provisions governed by Article 5 of
The Hague Convention of 19 October 1996 on Child Protection (as imple-
mented by Article 42 of Law No 218/1995) or Article 5(2)(c) of the Lugano

Convention of 30 October 2007, according to which jurisdiction lies with the
Swiss judicial authority. As a result, Italian law applies to the request for
assignment, pursuant to Article 31 of Law No 218/1995, as it represents
the common law of both spouses. Unlike a maintenance allowance, the as-

signment of the family home does not fall under the category of maintenance
obligations arising from divorce.
Furthermore, under Article 14 of Law No 218/1995, the court’s duty to
independently ascertain applicable legal sources extends to the legal rules of
foreign jurisdictions (in this case, Swiss law, regarding the divorce allowance).

In identifying the relevant foreign law, the court may rely on any available
means, including informal ones, and may consider the active role of the parties
as a valuable tool for determining the applicable law. Consequently, the party
invoking foreign law is not burdened with the obligation to indicate or provide

documentary evidence of the applicable foreign legal provisions. According to
Article 15 of the same Law, the foreign law must be applied following its own
rules of interpretation and temporal application. This provision ensures that
foreign laws retain their status as distinct legal systems even when incorpora-
ted into Italian proceedings through private international law principles. Ac-

cordingly, when interpreting and applying foreign law, the Italian judge must
adopt the same perspective as a judge from the relevant foreign jurisdiction,
utilizing all interpretative tools provided by that legal system. Although Italian
courts are not obligated to seek out or acquire foreign case law (or legal

doctrine) supporting a particular interpretation of the applicable rule, foreign
case law – where available and presented in court – holds specific interpreta-
tive value. Where a body of case law exists and is recognized within the
foreign legal system, it may serve as an authoritative guide in determining
the scope of the applicable rule as ‘‘living law’’.

11. Court of Cassation, judgment of 21 October 2024 No 27169 . . . . . . . . . . . . . . . . 186

Pursuant to Article 13 of The Hague Convention of 25 October 1980 on the

Civil Aspects of Child Abduction, the return of a child may only be ordered if
the applicant was effectively exercising – not sporadically but, to the contrary,
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continuously – custody rights at the time of the child’s removal. The court
must conduct a specific and concrete assessment to determine whether this
prerequisite is met; a purely abstract evaluation based solely on the legal
framework governing parental responsibility is insufficient. It is a well-esta-
blished principle that a temporary and non-final parental agreement on the
transfer of a child to a country other than the child’s habitual residence does
not preclude a finding of unlawful retention once the reasons for the tempo-
rary transfer have ceased to exist. This remains the case even when the tem-
porary transfer was authorized by the competent court overseeing custody
matters. If, after the expiration of the authorized period, the child is not
returned, the unilateral decision of one parent to retain the child against the
will of the other constitutes unlawful retention. Accordingly, the Italian Family
Court correctly ordered the return of two minors to the United States after
they were unlawfully retained in Italy by their father beyond the holiday
period expressly authorized by a U.S. court in the State where they habitually
resided. The order was issued after the court thoroughly and concretely esta-
blished that the mother had custody of the minors, both formally, as reco-
gnized in the U.S. court’s prior order granting temporary shared custody
during the children’s stay in Italy, and in practice, through an examination
of the mother’s conduct while the children were in Italy, including her on-
going relationship with them and her legal actions to protect them. Regarding
the concept of habitual residence, which is crucial for the application of the
1980 Hague Convention, the Court of Cassation consistently holds that it
refers to the place where the child, through durable and stable presence,
has the center of emotional ties, including but not limited to parental bonds,
arising from daily life in that location. This determination is within the juri-
sdiction of the trial court and, if based on coherent and logical reasoning,
cannot be challenged on appeal. In this case, the court correctly identified the
United States as the place of habitual residence of the two minors, considering
that they were born there and had always lived there. The father’s argument
that the children had progressively integrated in Italy during their brief seven-
week stay is misleading and entirely speculative. Moreover, the fact that the
return was authorized to California instead of Florida does not undermine the
core finding that the United States remains the children’s place of habitual
residence, particularly since the competent judicial authority in Florida has
already approved their return to California and will decide on their future
placement. In accordance with the general principle of the best interests of the
child and Article 13(b) of The Hague Convention, the court assessed whether
the children faced a grave risk of exposure to physical or psychological harm
or an intolerable situation if returned and found, with comprehensive and
persuasive reasoning, no substantial evidence to support the father’s claims
of unlawful detention. Conversely, the court accepted the mother’s position
that there was no well-founded risk justifying an exception to the return order.
The father’s assertion that the children’s best interests required them to re-
main in Italy was purely speculative and unsupported by any verified evidence.
On the subject of the hearing of a child in judicial proceedings concerning that
child, a child under the age of 12 must be heard unless it is deemed contrary
to their best interests due to factors such as age, maturity, or other specific
circumstances, which must be explicitly stated by the court. In such cases, the
court is not required to explain its assessment of the child’s level of discern-
ment. In this case, the court provided ample justification for its decision not to
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hear the children, who were only four and two years old at the time of the
proceedings and were involved in a highly conflictual parental situation. Given
these circumstances, the court’s decision was entirely appropriate and beyond
reproach.

12. Court of Cassation (plenary session), order of 19 November 2024 No 29664. . 195

When ruling on a question of jurisdiction pursuant to Article 382(1) of the Code
of Civil Procedure, the Court of Cassation determines the competent court for
the specific dispute based on the relief sought (petitum), which is primarily
identified through the causa petendi, i.e., the facts alleged by the plaintiff. In
doing so, the Court substitutes its ruling for the decision that has been set aside,
if a jurisdictional defect is found, and proceeds with the direct application of
procedural law, including an examination of the case documents.
The reference in Article 3(2), first part, of Law 31 May 1995 No 218 to the
Brussels Convention of 27 September 1968 and its subsequent amendments in
force for Italy should be understood as a reference to Regulation (EC) No 44/
2001 of 22 December 2000 or Regulation (EU) No 1215/2012 of 12 December
2012, depending on ratione temporis, in relation to the facts of the case. This
interpretation aligns with the most recent case law of the Court of Cassation,
which underscores the dynamic application of Article 68 in both Regulations,
while also respecting the rationale of the Italian provision and the intent of the
legislature. Accordingly, Italian courts have jurisdiction over the claim brought
by a tour operator against a company domiciled in Namibia, in connection with
an action for damages initiated by tourists to whom the tour operator had sold
an organized trip. The tourists suffered damages related to the transport service
provided by the Namibian company under a contract concluded with the tour
operator. The tour operator, in turn, sought indemnification for the adverse
consequences of this action. In this context, Article 6(2) of Regulation (EC)
No 261/2004 does not apply to the claim of the tour operator itself. Rather,
Article 6(2) of Regulation (EC) No 44/2001, as referenced in Article 3(2) of Law
No 218/1995, allows a third party to be joined as a guarantor before the same
court where the principal claim was filed, provided that the principal claim is
not preposterous. For the purposes of its application, no distinction is made
between proper and improper guarantees.
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1. Court of Justice, 4 May 2023 case C-78/22, ALD Automotive s.r.o. v. DY . . . . . . 219

Article 6(1) of Directive 2011/7/EU of 16 February 2011 on combating late
payment in commercial transactions, read in conjunction with Article 3 of that
Directive, must be interpreted as meaning that, where a single contract pro-
vides for periodic payments, each of which must be made within a specified
period, the fixed minimum sum of 40 euro provided for in Article 6(1) is

payable, by way of compensation for the creditor’s recovery costs, in respect of
each late payment (see also paras. 39-42).
Article 6(1) of Directive 2011/7, read in conjunction with Article 6(3), and
point (c) of the second subparagraph of Article 7(1) of that Directive, must be
interpreted as precluding a national court from refusing or reducing the fixed
sum provided for in the first provision, on the basis of the general principles of

national private law, including where late payments which have arisen in the
context of a single contract relate, inter alia, to amounts that are low or lower
than that fixed sum (see also para. 43).

2. Court of Justice, 8 June 2023 case C-455/21, OZ v. Lyoness Europe AG . . . . . . 220

Article 2(b) of Council Directive 93/13/EEC of 5 April 1993 on unfair terms
in consumer contracts must be interpreted as meaning that a natural person
who becomes a member of a scheme implemented by a commercial company
and allowing, inter alia, certain financial benefits in connection with the pur-

chase, by that natural person or by other persons participating in that scheme
further to his or her referral, of goods and services from that company’s
business partners, where that natural person is acting for purposes which
are outside his or her trade, business or profession, falls within the scope of
the concept of ‘consumer’, within the meaning of that provision (see also paras.

37-39, 42-49, 52-54).

3. Court of Justice, 8 June 2023 case C-570/21, I.S. at al. v. YYY. S.A. . . . . . . . . . . 221

Article 2(b) of Council Directive 93/13/EEC of 5 April 1993 on unfair terms

in consumer contracts must be interpreted as meaning that the concept of
‘consumer’, within the meaning of that provision, covers a person who has
concluded a loan contract intended for a purpose in part within and in part
outside his or her trade, business or profession, together with a joint-borrower
who did not act within his or her trade, business or profession, where the

trade, business or professional purpose is so limited as not to be predominant
in the overall context of that contract (see also paras. 39, 44-46, 50-53).
Article 2(b) of Directive 93/13 must be interpreted as meaning that in order
to determine whether a person falls within the concept of ‘consumer’, within
the meaning of that provision, and, specifically, whether the trade, business or
professional purpose of a loan contract concluded by that person is so limited

as not to be predominant in the overall context of that contract, the referring
court is required to take into consideration all the relevant circumstances
surrounding that contract, both quantitative and qualitative, such as, in parti-
cular, the distribution of the borrowed capital between, on the one hand, a
trade, business or profession and, on the other hand, a non-professional acti-

vity and, where there are several borrowers, the fact that only one of them is
pursuing a professional purpose or that the lender made the grant of credit
intended for consumer purposes conditional on a partial allocation of the
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amount borrowed to the repayment of debts connected with a trade, business
or profession (see also paras. 55-59).

4. Court of Justice, 13 July 2023 case C-106/22, Xella Magyarország Épı́toanyagipari
Kft. v. Innovációs és Technológiai Miniszter, with ‘JANES ÉS Társa’ Szállı́tmá-
nyozó, Kereske-delmi és Vendéglátó Kft. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 218

The provisions of the TFEU on freedom of establishment must be interpreted
as precluding a foreign investment filtering mechanism provided for by the
legislation of a Member State by means of which a resident company which is
a member of a group of companies established in several Member States, over
which an undertaking of a third country has decisive influence, may be pro-
hibited from acquiring ownership of another resident company regarded as
strategic, on the ground that the acquisition harms or risks harming the
national interest in ensuring the security of supply to the construction sector,
in particular at the local level, with respect to basic raw materials such as
gravel, sand and clay.

5. Court of Justice, 5 September 2023 case C-689/21, X v. Udlændinge– og Integra-
tionsministeriet. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 215

Article 20 TFEU, read in conjunction with Article 7 of the Charter of Fun-
damental Rights of the European Union, must be interpreted as not preclu-
ding legislation of a Member State under which its nationals born outside its
territory who have never been resident there and have not spent time there in
circumstances demonstrating a genuine link with that Member State lose, by
operation of law, the nationality of that State at the age of 22, which entails,
for persons who are not also nationals of another Member State, the loss of
their citizenship of the European Union and the rights attaching thereto,
provided that the persons concerned are given the opportunity to lodge,
within a reasonable period, an application for the retention or recovery of
the nationality, which enables the competent authorities to examine the pro-
portionality of the consequences of the loss of that nationality from the point
of view of EU law and, where appropriate, to allow the retention or recovery
ex tunc of that nationality. Such a period must extend, for a reasonable length
of time, beyond the date on which the person concerned reaches that age and
cannot begin to run unless those authorities have duly informed that person of
the loss of his or her nationality or of the imminence of that loss, and of his or
her right to apply, within that period, for the maintenance or recovery of that
nationality. Failing that, those authorities must be in a position to carry out
such an examination, as an ancillary issue, in the context of an application by
the person concerned for a travel document or any other document showing
his or her nationality.

6. Court of Justice, 14 September 2023 case C-27/22, Volkswagen Group Italia s.p.a.
et al. v. Autorità Garante della Concorrenza e del Mercato and Associazione
Cittadinanza Attiva Onlus et al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 224

Article 50 of the Charter of Fundamental Rights of the European Union must
be interpreted as meaning that an administrative fine provided for under
national legislation, which is imposed on a company by the competent national
consumer protection authority for unfair commercial practices, although clas-
sified as an administrative penalty under national legislation, constitutes a
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criminal penalty, for the purposes of that provision, where it has a punitive
purpose and has a high degree of severity.
The principle ne bis in idem enshrined in Article 50 of the Charter of Funda-
mental Rights of the European Union must be interpreted as precluding
national legislation which allows a fine of a criminal nature imposed on a legal
person for unfair commercial practices to be maintained where that person has
been the subject of a criminal conviction in respect of the same facts in
another Member State, even if that conviction is subsequent to the date of
the decision imposing that fine but became final before the judgment in the
judicial proceedings brought against that decision acquired the force of res
judicata.

7. Court of Justice, 9 November 2023 case C-376/22, Google Ireland Limited et al.
v. Kommunikationsbehörde Austria (Kom-mAustria), with Bundesministerin
für Frauen, Familie, Integration und Medien im Bundeskanzleramt interve-
ning. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 216

Article 3(4) of Directive 2000/31/EC of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal
Market, must be interpreted as meaning that general and abstract measures
aimed at a category of given information society services described in general
terms and applying without distinction to any provider of that category of
services do not fall within the concept of measures taken against a ‘given
information society service’ within the meaning of that provision (see also
paras. 39-56 and 60).

8. Court of Justice, 16 November 2023 case C-283/22, DZ et al. v. Ministerstvo
vnútra Slovenskej republiky, with KOOPERATIVA Poistovna, a.s. et al. inter-
vening.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 224

Article 17(1) of the Convention for the Unification of Certain Rules for In-
ternational Carriage by Air, concluded in Montreal on 28 May 1999, signed by
the European Community on 9 December 1999 and approved on its behalf by
Council Decision 2001/539/EC of 5 April 2001, read in conjunction with
Article 1 and Article 2(1) of that Convention, must be interpreted as meaning
that it cannot confer a right to compensation on the successors of a person
who, during his or her participation in the specialised training of officers of
the firefighting and rescue unit, carried out in the military sector of an airport
of a State Party, died as a result of the crash of a helicopter operated by police
services, when that person was suspended from a hoist cable connected to that
helicopter, since such a situation cannot be classified as ‘international carriage’
or as ‘carriage performed by the State’ within the meaning of Article 1 and
Article 2(1) of that Convention, respectively.

9. Court of Justice, 22 February 2024 case C-81/23, MA v FCA Italy SpA et al. . . . . . . 203

Point 2 of Article 7 of Regulation (EU) No 1215/2012 of 12 December 2012
on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters must be interpreted as meaning that, where a vehicle,
allegedly equipped by its manufacturer, in a first Member State, with an
unlawful defeat device that reduces the effectiveness of emission control sy-
stems, has formed the subject of a contract of sale concluded in a second
Member State and has been delivered to the purchaser in a third Member
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State, the place where the damage occurred, within the meaning of that
provision, is in the latter Member State (see also paras. 23-26, 28-32, 33-39,
40-41, 42 and 43).

10. Court of Justice, order 14 March 2024 case C-429/22, VK v. N1 Interactive
ltd . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 202

Article 6(1) of Regulation (EC) No 593/2008 of 17 June 2008 on the law
applicable to contractual obligations (Rome I) must be interpreted as meaning
that where a consumer contract fulfils the requirements set out in that provi-
sion and in the absence of a valid choice of law applicable to that contract,
that law must be determined in accordance with that provision, notwithstan-
ding the fact that the law applicable to the contract in accordance with Article
4 of that Regulation may be more favourable to the consumer (see also paras.
28-33).

11. Court of Justice, 21 March 2024 case C-90/22, ‘Gjensidige’ ADB, with ‘Rhenus
Logistics’ UAB et al. intervening . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 205

Article 45(1)(a) and (e)(ii) of Regulation (EU) No 1215/2012 of 12 December
2012 on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters, must be interpreted as meaning that it does not allow
a Member State court to refuse to recognise the judgment of a court of a
different Member State on the ground that the latter court declared itself to
have jurisdiction to rule on an action brought pursuant to a contract of
international carriage, in disregard of an agreement conferring jurisdiction,
within the meaning of Article 25 of that Regulation, that forms part of that
contract (see also paras. 41-47, 51-53, 57-68, 72-76).

12. Court of Justice, 11 April 2024 case C-183/23, Credit Agricole Bank Polska S.A.
v. AB . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 208

Article 6(1) of Regulation (EU) No 1215/2012 of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters must be interpreted as meaning that, where the last
known domicile of a defendant who is a national of a third State and a
consumer is situated in the Member State of the court seised of the matter,
and that court is unable to identify the current domicile of the defendant and
has no firm evidence to support the conclusion that the defendant is in fact
domiciled in another Member State or outside the European Union, jurisdic-
tion to hear the matter is determined not by the law of the Member State of
that court, but by Article 18(2) of that Regulation, which confers jurisdiction
to hear the matter on the court within whose judicial district the defendant’s
last known domicile is situated (see also paras. 41-45, 47-49).

13. Court of Justice, 18 April 2024 in joint cases C-765/22 and C-772/22, Luis Carlos
et al. v. Air Berlin Luftverkehrs KG, Sucursal en España and Victoriano et al. v.
Air Berlin Luftverkehrs KG, Sucursal en España et al. . . . . . . . . . . . . . . . . . . . . . 212

Articles 7 and 35 of Regulation (EU) 2015/848 of 20 May 2015 on insolvency
proceedings, read in conjunction with recital 72 of that Regulation, must be
interpreted as meaning that the law of the State of the opening of the secondary
insolvency proceedings is to apply only to the treatment of claims arising after

index n. 1/2025



the opening of those proceedings, and not to the treatment of claims arising
between the opening of the main insolvency proceedings and the opening of the
secondary insolvency proceedings (see also paras. 49, 51-53, 55-62).
Article 3(2) and Article 34 of Regulation 2015/848 must be interpreted as
meaning that the assets situated in the State of the opening of the secondary
insolvency proceedings comprise only the assets which are situated within the
territory of that Member State at the time of the opening of those proceedings
(see also paras. 64-71).
Article 21(1) of Regulation 2015/848 must be interpreted as meaning that the
insolvency practitioner in the main insolvency proceedings may remove the
debtor’s assets from the territory of a Member State other than that of the main
insolvency proceedings, where it is apparent to that practitioner, first, that there
are local creditors with claims arising from employment contracts that have been
recognised by judgments and, second, that there is a protective attachment of
assets ordered by an employment court of the latter Member State (see also
paras. 73-81).
Article 21(2) of Regulation 2015/848 must be interpreted as meaning that the
insolvency practitioner in the secondary insolvency proceedings may bring an
action to set aside against an act that was performed by the insolvency practi-
tioner in the main insolvency proceedings (see also paras. 83-86).

14. Court of Justice, 25 April 2024 in joint cases C-345/22 and C-347/22, Maersk A/
S v. Allianz Seguros y Reaseguros SA and Mapfre España Compañı́a de Seguros y
Reaseguros SA v. MACS Maritime Carrier Shipping GmbH & Co. . . . . . . . . . . 209

Article 25(1) of Regulation (EU) No 1215/2012 of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters must be interpreted as meaning that the enforceability of a
jurisdiction clause against the third-party holder of the bill of lading contai-
ning that clause is not governed by the law of the Member State of the court
or courts designated by that clause. That clause is enforceable against that
third party if, on acquiring that bill of lading, it is subrogated to all of the
rights and obligations of one of the original parties to the contract, which must
be assessed in accordance with national substantive law as established by
applying the rules of private international law of the Member State of the
court seised of the dispute (see also paras. 47-53, 55).
Article 25(1) of Regulation No 1215/2012 must be interpreted as precluding
national legislation under which a third party to a contract for the carriage of
goods concluded between a carrier and a shipper, who acquires the bill of
lading evidencing that contract and thereby becomes a third-party holder of
that bill of lading, is subrogated to all of the shipper’s rights and obligations,
with the exception of those arising under a jurisdiction clause incorporated in
the bill of lading, where that clause is enforceable against that third party only
if the third party has negotiated it individually and separately (see also paras.
58-65, 67-68).

DOCUMENTS

Amendments to Regulation (EC) No 6/2002 of 12 December 2001 on Community
designs (23 October 2024) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 225

contents



Agreement between Italy and Colombia on judicial assistance (Rome, 16 December
2016) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 232

CURRENT EVENTS AND RECENT DEVELOPMENTS

Legislative, judicial and international practice. International treaties coming into force
in Italy (according to the Official Journal from 15 October 2024 to 3 March
2025) – Amendments to the EU rules on Community designs – New EU
Regulation on transparency of ESG rating activities – Discontinuation of the
European Online Dispute Resolution Platform – Recommendations to natio-
nal courts on the submission of requests for preliminary rulings – Partial
general approach of the Council on the proposal for a Directive harmonising
certain aspects of insolvency law – New interpretative guidelines of the Com-
mission on the Regulation on air passenger rights and air carrier liability in the
event of accidents – Strategic guidelines for legislative and operational plan-
ning in the area of freedom, security and justice – Outcomes of the fitness
check of EU legislation on online consumer protection – Implementation
report on the review of the Directive on tax dispute resolution mechanisms
in the EU – Two recent initiatives of the European Union on artificial intel-
ligence – The Court of Justice intervenes again on the rules for using the e-
Curia application – Evaluation Report of European Justice Systems (CEPEJ) –
New guidelines from the European Banking Authority for the implementation
and compliance with European and domestic restrictive measures . . . . . . . . . 246

BOOK REVIEWS

C. BUDZIKIEWICZ, K. DUDEN, A. DUTTA, T. HELMS, C. MAYER, The Marburg Group’s
Comments on the European Commission’s Parenthood Proposal (L. Válková) 279
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