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qualità di autorità di controllo capofila, rispetto ai trattamenti transfrontalieri
– Irrilevanza – Art. 55 – Competenza delle singole autorità di controllo na-
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momento del deposito della domanda – Necessità – Previa richiesta di priva-
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società che ha prestato il servizio – Irrilevanza – Regolamento (UE) n.

indice del fascicolo n. 1/2024
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zione restrittiva – Necessità – Onere della prova a carico della parte che li
invoca – Sussistenza – Manifesto contrasto con l’ordine pubblico dello Stato
membro richiesto – Nozione – Evoluzione – Sistema di tutele approntate dalla
Costituzione e, dopo il trattato di Lisbona, dalla Carta dei diritti fondamentali
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Necessità: Corte di Cassazione, ordinanza 22 settembre 2023 n. 27189 . . . . . 245

Proprietà industriale – Brevetto per varietà vegetale – Requisito della distinzione –

Art. 104 cod. propr. ind. – Regolamento (CE) n. 2100/94 del 27 luglio 1994

che istituisce un regime di protezione comunitaria delle costituzioni vegetali –

Art. 7 – Convenzione di Parigi del 2 dicembre 1961, riveduta a Ginevra il 19
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mento della pensione e pagamento delle imposte – Luogo scelto per le cure e

per la custodia delle ceneri – Chiari indici fattuali di localizzazione della

residenza abituale in Portogallo – Cittadinanza italiana del de cuius – Rientri

periodici in Italia – Presenza di parenti e amici in Italia – Indici non prevalenti

– Art. 10 – Criteri di giurisdizione sussidiari – Presupposto – Residenza

indice del fascicolo n. 1/2024



abituale del de cuius al momento della morte non in uno Stato membro –
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e preventiva perseguita dalla penalità civile – Apprezzamento del carattere
sanzionatorio – Natura della violazione – Natura e gravità della sanzione –
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bilità del regolamento: Tribunale di Bergamo, sentenza 25 luglio 2020 . . . . . 257

Sentenze ed atti stranieri – Sentenza danese di condanna di una società italiana al
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Sussistenza – Contrasto con l’ordine pubblico – Insussistenza – Riconoscimen-
to della decisione: Corte di Cassazione, sentenza 7 marzo 2023 n. 6723 . . . . 209

Sentenze ed atti stranieri – Sentenza sudcoreana che avrebbe dato «attuazione ad
una serie di contratti frutto di reati» – Efficacia in Italia – L. 31 maggio 1995 –
Art. 64 lett. g – Valutazione sul merito della decisione – Esclusione – Mero
controllo estrinseco – Rilievo esclusivo del decisum, cioè del contenuto pre-
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Convenzione dell’Aja del 19 ottobre 1996 – Italia e Federazione Russa en-
trambe parti contraenti – Art. 42 della legge n. 218/1995 – Rinvio alla con-
venzione dell’Aja del 5 ottobre 1961 – Estensione alla convenzione dell’Aja del
1996 in quanto succeduta alla convenzione del 1961 – Art. 2 della legge n.
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bilità delle convenzioni bilaterali tra Stati membri in materia di doppie impo-
sizioni – Verifica caso per caso dell’eliminazione della doppia imposizione,
nonostante l’applicazione della direttiva – Necessità: Corte di Cassazione, sen-
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1961 per la protezione delle novità vegetali, riveduta a Ginevra il 19 marzo
1991 (c.d. UPOV 3) – Requisiti del diritto di costitutore di brevetto – Requi-
sito della distinzione – Art. 104 cod. propr. ind. – Sua conformità a quanto
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sospensione dello stesso dalle sue funzioni e riduzione della sua retribuzione –
Rilascio della relativa autorizzazione – Normativa nazionale – Organo compe-
tente – Mancanza di garanzia della sua indipendenza e imparzialità – Conse-
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nazionali sulla competenza giurisdizionale più favorevoli al lavoratore – Esclu-
sione – Contratti conclusi da consumatori – Competenza giurisdizionale – Art.
17 par. 1 del suddetto regolamento – Legge applicabile – Art. 6 par. 1 del
regolamento (CE) n. 593/2008 – Nozione di «attività professionale» – Attività
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diritto dell’Unione e di leale cooperazione – Risoluzione autorizzativa emes-

sa da detto organo nei riguardi di un giudice monocratico – Effetto privativo

della competenza di detto giudice – Potere di quest’ultimo di disapplicare

tale risoluzione – Sussistenza – Altro giudice al quale sia stata riassegnata la

causa a causa di detta risoluzione – Obbligo di disapplicare la summenzio-

nata risoluzione e di astenersi dal proseguimento della trattazione della causa
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procedure di soluzione delle controversie offerte dai mercati online e dalle
associazioni di categoria dell’Unione – Risoluzione del Parlamento europeo
sull’armonizzazione dei diritti delle persone autistiche – Relazione annuale
della Commissione sull’applicazione della Carta dei diritti fondamentali nel-
l’Unione europea 2023 – Nuove disposizioni di attuazione dello statuto del
Mediatore europeo – Sentenza della Corte europea dei diritti dell’uomo nel
caso Vassallo c. Ungheria . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 321

RASSEGNA BIBLIOGRAFICA
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1. Bergamo Tribunal, judgment of 25 July 2020 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 257

Pursuant to Article 7(1) [point (b), second indent] of Regulation (EU) No
1215/2012 of 12 December 2012 – applicable to actions brought against a
defendant not domiciled in a Member State by virtue of the reference in
Article 3(2) of Law 31 May 1995 No 218 to the provisions of the Brussels
Convention of 27 September 1968 – Italian courts do not have jurisdiction
over an action brought against a company established in Montecarlo and
seeking payment for the supply and installation of furniture to be carried
out in France. In fact, the contract must be qualified as a contract for the
provision of services and jurisdiction is established in favour of the courts of
the place where the service was or should have been provided under the
contract. This conclusion is not affected by the fact that the action before
the Italian court was brought by the temporary administrator of the company
which provided the service, since the action is for the recovery of a claim not
arising from bankruptcy and therefore the provisions of Regulation (EU) No
2015/848 do not apply.

2. Venice Tribunal, order of 23 November 2022 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 190

Pursuant to Article 669-terdecies of the Italian Code of Civil Procedure, in the
appeal proceedings brought against the order – which, in the context of a
motion seeking an interim measure pursuant to Article 700 of the Italian Code
of Civil Procedure, having established the jurisdiction of the Italian court also
over the two companies domiciled in Germany, declares the lack of venue of
the court seised – the motion of lack of jurisdiction, put forth and expressly
rejected in the first phase, shall be deemed to be waived by the complaining
parties if they do not re-propose it as their main claim (and, rather, they
propose it only as a subordinate condition to the acceptance of the complaint
on venue).

As regards the jurisdiction of the Italian courts, pursuant to Article 7 of
Regulation (EU) No 1215/2012 of 12 December 2012, interpreted according
to the principle of ubiquity, the appeal court agrees with the reasons by which
the Judge in the first phase of the interlocutory proceedings granted an interim
measure against the use for commercial purposes of the name and image of
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Leonardo da Vinci’s work ‘‘Vitruvian Man’’, against three companies, one of
which is domiciled in Italy and the other two in Germany. In fact, in the
instant case, the damage alleged by the plaintiffs actually occurred in Italy,
where both the cultural asset in question (understood as an ‘‘item embodying a
testament to civilization’’ for the territory in which it is located) and the entity
responsible for its custody and administration are located. The jurisdiction of
Italian courts can also be established pursuant to Article 8 of Regulation No
1215/2012 – the Italian domicile of one of the three defendant companies
(significantly represented by the same lawyer), controlled by the two German
companies, being relevant for this purpose, together with the identity of the
claim and reflief sought of the interim measures sought against them, so that
there is a subjective combination of claims against several joint debtors. The
Italian courts also have jurisdiction pursuant to Article 35 of Regulation No
1215/2012, read in conjunction with Article 10 of Law 31 May 1995 No 218
and Article 669-ter of the Italian Code of Civil Procedure, according to which
the claims brought against several joint debtors must be heard and decided in
accordance with the provisions of Article 669-ter of the Italian Code of Civil
Procedure, since the Italian court, in addition to having abstract jurisdiction
on the merits, is also the court of the place where the interim measure is to be
executed.

Pursuant to Article 16 of Regulation (EC) No 864/2007 of 11 July 2007 and
Article 17 of Law No 218/1995, in the light of its crucial importance in
safeguarding the (both social and economic) public interest, the Italian Code
of Cultural Property (Legislative Decree of 22 January 2004 No 42) is appli-
cable to the case at hand as an overriding mandatory provision. Italian law is
also applicable, pursuant to Article 4 of Regulation No 864/2007, as the law of
the country in which the damage occurred (irrespective of the country in
which the event giving rise to the damage occurred and irrespective of the
country or countries in which the indirect consequences of that event occur-
red). In the instant case, that place is Italy and, in particular, Venice as the
place where the cultural object is kept and exhibited, and where the entity that
possesses the object and claims damages is based. Italy, and notably Venice,
are also the place where control over the use and reproduction of the image of
the object in question are exercised, without it being relevant, for the purposes
of the applicability of the Regulation, whether the fact which is the subject-
matter of the dispute is characterized as an unlawful act by all the jurisdictions
with respect to which it has elements of connection, since the characterization
must be performed in accordance with the lex fori or in accordance with the
applicable law according to the provisions of private international law.

3. Corte di Cassazione, judgment of 27 January 2023 No 2635 . . . . . . . . . . . . . . . . . . 260

Pursuant to Article 10(4)(b) of the Italo-French double taxation bilateral
Convention signed in Venice on 5 October 1989, Article 7(2) of Council
Directive 1990/435/EEC of 23 July 1990 (the so-called ‘‘parent-subsidiary’’
Directive) and Article 27-bis of Presidential Decree of 29 September 1973 No
600 implementing that Directive, the claim for reimbursement of the credit
deriving from the tax on share dividends paid by a subsidiary company resi-
dent in Italy to a parent company resident in France referred to in the first
provision requires a case-by-case assessment aimed at ascertaining the actual
existence of double taxation notwithstanding the application of the Directive.
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Such assessment must also take account of the need to prevent the parent
company from being afforded, through recourse to that Convention, treat-
ment which would not be afforded to an Italian taxpayer. This outcome
applies in spite of the fact that the claim would be, in principle, admissible
even where those dividends have been exempted from the application of any
withholding tax by virtue of the second provision, since the application of the
Directive in question does not in itself entail the elimination of double taxa-
tion, which is why Article 7(2) of that Directive is without prejudice to bila-
teral Conventions between Member States on the subject.

4. Corte di Cassazione, judgment of 9 February 2023 No 3896 . . . . . . . . . . . . . . . . . . 262

Pursuant to Article 7(4)(f) and (f-quinquies) of Presidential Decree of 26
October 1972 No 633 (provisions which are applicable ratione temporis to
transactions carried out before 1 January 2010), the intermediation services of
car rental services acquired in Italy, in 2009, by a company resident abroad in
favour of other foreign companies are deemed to be performed in Italy, and
are, therefore, subject to VAT according to the territoriality principle, when
the aforesaid services are supplied by the latter companies to final customers
who use them in Italy.

5. Corte di Cassazione, order of 28 February 2023 No 6074 . . . . . . . . . . . . . . . . . . . . 205

On the subject of plant variety patents, pursuant to Article 104 of the Italian
Industrial Property Code – the wording of which is fully in line with the
provision of Article 7 of Regulation (EC) No 2100/94 of 27 July 1994 esta-
blishing a Community system of plant variety protection and is modelled on
the International Convention for the Protection of New Varieties of Plants,
adopted in Paris on 2 December 1961 and last amended in Geneva on 19
March 1991 (so-called UPOV 3), to which the European Union has been a
party since 2005 – among the requirements of the breeder’s right is that the
variety be new and distinct, i.e., it must be clearly distinguishable from any
‘‘other’’ plant variety whose existence, on the date of filing the application, is
known. If the same variety is being discussed for which the same breeder (or
his predecessor) has applied abroad for the granting of the right, a defect of
distinction is not at issue, since the ‘‘same’’ variety cannot be included in the
concept of ‘‘other’’ variety already otherwise known and, therefore, the same
variety is not relevant for the purposes of the distinction provided in accor-
dance with the law.

6. Corte di Cassazione, judgment of 7 March 2023 No 6723 . . . . . . . . . . . . . . . . . . . . 209

The Danish judgment by which an Italian company (which, in December
2013, had entered into a membership agreement with a trade union associa-
tion for companies with workers posted abroad) was ordered to pay, in favour
of the said trade union association, a fine for failure to pay social security
contributions and various social charges, in relation to workers employed on a
Danish building site (where the Italian company in question had won a con-
tract to carry out construction work at a refinery), is eligible for recognition in
Italy. In fact, pursuant to Regulation (EU) No 1215/2012 of 12 December
2012, that decision, as issued in a Member State, is recognised without any
special procedure being required. The interested party may request that reco-
gnition be refused if it is manifestly contrary to public policy in the requested
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Member State. The grounds for refusal, in so far as they are capable of
hindering the circulation of the foreign judgment, are subject to restrictive
interpretation, the burden of proof being placed on the party invoking them.
Public policy has become an expression of the system of protections provided
at a higher level than that of primary legislation, so that reference must be
made to the Constitution and, after the Lisbon Treaty, to the guarantees
provided by the Charter of Fundamental Rights of the European Union,
elevated to the level of the founding Treaties of the European Union by
Article 6 TEU. The assessment must be carried out not only on the basis of
the fundamental principles of the Constitution and those enshrined in inter-
national and supranational sources, but also on the basis of the manner in
which those principles have been reflected in the law and the interpretation
provided by constitutional jurisprudence as well as that of the lower courts,
whose work of synthesis and interpretation gives shape to the living law that
cannot be disregarded in the reconstruction of the notion of public policy, as a
set of founding values of the legal system at a given historical moment. The
tradition, not isolated in the various national legal systems, which contempla-
tes the possibility, in specific matters, of courts with mixed jurisdictional
functions, some of which are appointed by ministers, does not conflict with
the principle of the judge’s impartiality, which is among those that constitute
public policy within the meaning of Article 45 of Regulation (EU) No 1215/
2012. In any event, it is not for the court having jurisdiction to rule on an
application for refusal of recognition of a judgment delivered by a court of
another Member State to investigate structural deficiencies in that system. The
prohibition, laid down in Article 52 of Regulation (EU) No 1215/2012, for the
court of the Member State in which enforcement is sought to review the
merits of the dispute in the State of origin entails that the Italian court, as
the court of the Member State in which enforcement is sought, may not –
when assessing whether the judgment delivered in another Member State is
manifestly contrary to public policy, including in the sense of procedural
public policy – review the court of origin’s failure to make a referral to the
Court of Justice for a preliminary ruling on questions of interpretation strictly
relating to the substance of the dispute, which are institutionally reserved to
the court of the Member State of origin. The repressive and deterrent function
pursued by the fines is not a sufficient condition for qualifying their nature in
terms of criminal law and, consequently, as conflicting with public policy. The
punitive nature, if any, of the penalty must be assessed, on the one hand, on
the basis of the nature of the breach, which must be inferred both from its
scope of application (since, in order to be attributable to criminal matters, the
penalty must be addressed to the generality of the citizens and not to the
members of a particular system) and, above all, from the purpose pursued,
which must not be merely compensatory, but repressive and preventive. On
the other hand, the punitive nature, if any, of the penalty must be assessed on
the basis of the nature and gravity of the penalty to which the person con-
cerned is exposed, which must have an afflictive connotation, being capable of
reaching a significant degree of severity. In the Italian system of civil liability,
as regulated by law, the assessment of the relationship between the conduct
that caused the damage and the amount of the damage to be liquidated (and,
therefore, the assessment of a substantial sanctioning function of compensa-
tory liability) is not abstractly incompatible with the principles of the Italian
legal system, in which compensation, in addition to restoring the patrimonial
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sphere of the individual who has suffered the injury, also performs the func-
tion of deterrence and sanctioning in civil liability (subject to specific prere-
quisites under the law, as well as further requirements of foreseeability and
quantification).

7. Corte di Cassazione, order of 24 March 2023 No 8462 . . . . . . . . . . . . . . . . . . . . . . . 226

The South Korean judgment which allegedly gave ‘‘effect to a series of con-
tracts resulting from offences’’ does not produce ‘‘effects contrary to public
policy’’ within the meaning of Article 64(g) of Law of 31 May 1995 No 218. In
fact, this provision does not leave the requested court any margin of appre-
ciation as to the merits of the decision of the court of origin, since the
requested court is entrusted only with the extrinsic review of the foreign
judgment, limited to the holding (decisum), i.e. to the preceptive content of
such judgment, even if read in the light of the reasoning, and this by reason of
the rationale underlying this rule, which is designed to encourage the circu-
lation of foreign judgments (an objective that would be adversely affected if
the procedure for recognition took on the features of a review of the merits).

8. Corte di Cassazione, judgment of 25 May 2023 No 14624 . . . . . . . . . . . . . . . . . . . 230

European Union law precludes a national court from being bound by a national
procedural rule in accordance to which it must follow the assessments made by a
higher court where those assessments are contrary to European Union law as
interpreted by the Court of Justice of the European Union (CJEU). It follows
that a principle of law enunciated by the Court of Cassation under Article 384(2)
of the Italian Code of Civil Procedure is not binding on the referring court in the
face of subsequent conflicting rulings of the CJEU having immediate effect in
Italian law as jus superveniens. In this case, too, the national court shall verify on
its own motion the compatibility between national law and European Union law,
provided that the application of national law is still the subject of a dispute,
raised by grounds of appeal.

In the matter of tax on share dividends paid by a subsidiary, resident in Italy,
to its parent company, resident in the United Kingdom, according to the
interpretation of the CJEU (Case C-389/18 of 19 December 2019, Brussels
Securities), the tax credit provided for by Article 10(4)(b) of the Convention
for the avoidance of double taxation and prevention of fiscal evasion, conclu-
ded between Italy and Great Britain on 21 October 1988, is not excluded
from the recognition of the benefits provided for by Directive 90/435/EEC of
23 July 1990 on the common system of taxation applicable in the case of
parent companies and subsidiaries of different Member States, because such
recognition does not necessarily eliminate the risk of economic double taxa-
tion or of breach of the principle of fiscal neutrality. Since two sources of
legislation are not mutually alternative, it is permissible for the parent compa-
ny, which originally did not have dividends withheld in Italy under Directive
90/435/EEC, to subsequently opt for the application of Article 10(4)(b) of the
Convention.

9. Corte di Cassazione (plenary session), judgment of 26 June 2023 No 18199 . . . . . 236

In proceedings seeking recognition of a judgment delivered by a court of the
Russian Federation assigning custody of two minors to their mother (while
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establishing the children’s residence in Russia at the mother’s residence), and
also ruling on the father’s right of access, the substantive conditions are laid
down neither in Regulation (EC) No 2201/2003 of 27 November 2003 nor in
Article 64(1)(a) of Law 31 May 1995 No 218 (according to which recognition
takes place when the court that delivered the judgment could hear the case in

accordance with the principles of jurisdiction under Italian law), read in con-
junction with Article 4(1) of the same Law (which would allow the tacit
acceptance of Italian jurisdiction by the fact that the defendant appeared in
the proceedings without challenging jurisdiction in the first defense docu-

ment), as a result of the father’s failure to challenge jurisdiction before the
court of the Russian Federation in the first defense document. Instead, The
Hague Convention of 18 October 1996 on jurisdiction, applicable law, reco-
gnition, enforcement and co-operation in respect of parental responsibility and
measures for the protection of children is applicable as a multilateral conven-

tion ratified by both the Russian Federation and Italy (to which Article 42 of
Law 218/1995 must be understood to refer, as the source that succeeded to
the Convention of 5 October 1961 concerning the jurisdiction of authorities
and the law applicable in matters of the protection of minors, consistent with

the general rule in Article 2 of Law No 218/1995). Italian law, on the other
hand, finds application before the Italian court pursuant to Article 24 of the
1996 Hague Convention, but only as regards the recognition procedure and,
in particular, the summary proceedings, establishing jurisdiction with the

Court of Appeal of the place of enforcement of the foreign judgment. Conse-
quently, the judgment of the Russian court cannot be recognised in Italy
because it was issued by an authority which lacked jurisdiction: in fact, the
Russian Federation was not the State of the children’s habitual residence
within the meaning of Article 23(2)(a) of the 1996 Hague Convention, which

provides, as one of the conditions precluding recognition, that the measure
was taken by an authority whose jurisdiction was not founded on the provi-
sions of the Convention, and in particular Article 5, according to which the
court of the Contracting State of the child’s habitual residence has jurisdiction,

subject to the possibility of the child’s transfer of their habitual residence to
another Contracting State provided for in the second paragraph of that Arti-
cle. In fact, the Italian Court of Appeal found that transfer of habitual resi-
dence did not occur as the children’s two-month stay in Russia for the summer
holidays could not be considered to trigger such transfer. That finding of fact

remains firm because, although Article 25 of the 1996 Hague Convention
provides that ‘‘[t]he authority of the requested State is bound by the findings
of fact on which the authority of the State where the measure was taken based
its jurisdiction’’, the appellant has not challenged the order of the territorial

court on the grounds that it infringes that rule.

10. Constitutional Court, judgment of 21 July 2023 No 159 . . . . . . . . . . . . . . . . . . . . 170

The question of the constitutionality of Article 43(3) of Law Decree of 30

April 2022 No 36, converted with amendments with Law 29 June 2022 No 79,
raised in relation to Articles 2 and 24 of the Italian Constitution is unfounded.
According to Article 43(3) of Law Decree No 36/2022, in view of the esta-
blishment of the special Reparation Fund, executive proceedings may not be

commenced or continued (and any execution judgments that may be brought
are extinguished) based on titles having as their object the liquidation of
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damages suffered by victims of war crimes and crimes against humanity for the
violation of fundamental rights, perpetrated on Italian territory or, in any case,
to the detriment of Italian citizens by the forces of the Third Reich in the
period between 1 September 1939 and 8 May 1945. On the one hand, unlike
the restricted jurisdictional immunity in the light of the Italian Constitutional
Court’s judgment No 238/2014, the restricted immunity from enforcement, as
interpreted by the International Court of Justice in its judgment of 3 February
2012, has entered into the Italian legal system pursuant to Article 10(1) of the
Constitution. In this framework, there are no counter-limits, since the provi-
sion operates with reference not to jurisdiction, but to the individual assets
subject to enforcement, such assets being distinguished based on whether they
are intended for public functions (i.e., iure imperii activities) – and for this
reason they are covered by immunity – or for private functions (i.e., iure
gestionis activities) – which may, on the contrary, be subject to ordinary
attachment. It follows that the right of access to justice – which also applies
at the enforcement stage, all the more so when a fundamental right is infringed
– is, in any event, guaranteed, even if tempered by the operation of the
customary rule in question. Hence, the aforesaid judgment of the International
Court of Justice has to be implemented in this part.

On the other hand – although Article 43(3) of Law Decree No 36/2022 does
not distinguish between goods covered and not covered by immunity – such
provision strikes a not unreasonable balance between the right of access to
justice and the compliance with Italy’s international obligations, such as in
particular those arising from the Italo-German agreement made in Bonn on 2
June 1961 concerning compensation in favour of Italian citizens affected by
National Socialist persecution measures. In fact, it establishes that the claim
for compensation against Germany is to be replaced by a claim of similar
content on the Fund, thus providing an adequate alternative protection to
that achievable by enforcement against the German State: consequently, it
offsets the extinction ex lege of the judgments in the enforcement proceedings,
to which, in any event, the restricted immunity of States as regards attachable
assets would apply, with the protection recognised against the Fund (such
protection being of the same amount and indeed being apt to satisfy the
creditors’ expectations to a greater extent since there is no uncertainty con-
nected with the operation of the aforementioned restricted immunity).

The question of constitutionality raised in relation to Articles 3 and 111 of the
Italian Constitution with reference to 43(3) of Law Decree No 36/2022 for
failure to respect the principles of sovereign equality between States and
equality of the parties in the proceedings is also unfounded. The absolute
peculiarity of the case, which sees the need to balance the obligation to respect
the Bonn Agreement of 2 June 1961 and the judicial protection of the victims
of the aforesaid war crimes, constitutes sufficient justification for a differen-
tiated and exceptional discipline, which strikes a not unreasonable point of
balance in the complex matter of indemnities and compensation for war
crimes.

Equally, the question of constitutionality raised in relation to Article 3 of the
Italian Constitution alone, with reference to 43(3) of Law Decree No 36/2022,
is unfounded on the ground of unequal treatment between enforcement pro-
ceedings commenced on the basis of orders issued by the Italian judicial
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authority and those commenced on the basis of orders issued by a foreign
court and duly recognised by the aforesaid authority. In fact, following the
amendment made to this provision by conversion Law No 79/2022, the latter
cannot be commenced or continued (and the related proceedings shall be
extinguished) in accordance with what had already been originally provided
by the rule at hand with reference to the former.

11. Corte di Cassazione, order of 22 September 2023 No 27189 . . . . . . . . . . . . . . . . . 245

In a dispute concerning the processing carried out by an Italian food delivery
company, wholly owned by a company established in Spain, with reference to
the personal data of its riders operating in Italy, the allegedly ‘‘cross-border’’
nature of the processing – as defined in Article 4 No 23 of Regulation (EU)
679/2016 of 27 April 2016 – does not, per se, exclude the competence of the
Italian Data Protection Authority (Garante per la protezione dei dati personali)
to sanction the infringement of that Regulation. In fact, although Article 56 of
Regulation (EU) 679/2016 attributes to the supervisory authority of the Mem-
ber State in which the main establishment is located the competence – as lead
supervisory authority – over cross-border processing operations, that provision
does not, however, preclude the application of Article 55 of the Regulation.
Notably, Article 55 grounds the competence of the single national supervisory
authorities in relation to data processing operations carried out on national
territory by persons established there who, in respect of such processing
operations, act in full and direct autonomy of decision, a circumstance which
presupposes an assessment of the facts and which, therefore, must be ascer-
tained at the stage of the action on the merits.

12. Lecco Tribunal, judgment of 9 January 2024 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 253

Pursuant to Article 4 of Regulation (EU) No 650/2012 of 4 July 2012, Italian
courts do not have jurisdiction over an action seeking a declaration of inva-
lidity of testamentary dispositions adversely affecting a person’s reserved share
and an order for payment of legacies brought by the children and grandchil-
dren of the testator – an Italian citizen with assets located in Italy and Portugal
– against his surviving wife, his universal heir. In fact, the testator’s habitual
residence at the time of his death – understood as the place where the per-
manent and habitual center of a person’s interests and relationships is located
with a stable character, on the basis of a substantive and not merely formal
and registry-based assessment of the relevant circumstances – was located in
Portugal, i.e., in the country in which he had been a registered resident for
more than three years prior to his death, had actually lived with his wife, had
transferred a large part of his financial assets, had purchased a property to
reside in, received his pension, paid his taxes, had chosen as his place of health
treatment and had asked for his ashes to be kept. The fact that he periodically
returned to Italy, was an Italian citizen and had relatives and friends in Italy
does not prevail in the face of such clear factual indications. On the other
hand, in light of their subsidiary character, the grounds of jurisdiction provi-
ded at Article 10 of Regulation 650/2012 are applicable only where, at the
time of death, the deceased was not habitually resident in a Member State.
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Access to justice: 3, 8, 16.

Competition: 2.

Consumer protection: 3.

EC Regulation No 2201/2003: 15.

EC Regulation No 805/2004: 10.
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EU Regulation No 1215/2012: 9, 12.
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Liability of Member States: 7.
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1. Court of Justice, 18 January 2022 case C-261/20, Thelen Technopark Berlin
GmbH v. MN . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 282

EU law must be interpreted as meaning that a national court, when hearing a
dispute which is exclusively between private individuals, is not required, solely
on the basis of EU law, to disapply a piece of national legislation which, in
breach of Article 15(1), (2)(g) and (3) of Directive 2006/123/EC of 12 De-
cember 2006 on services in the internal market, sets minimum rates for fees
for services provided by architects and engineers and which renders invalid
agreements derogating from that legislation, without prejudice, however, to,
first, the possibility for that court to disapply that legislation on the basis of
domestic law in the context of such a dispute, and, second, the right of a party
which has been harmed as a result of national law not being in conformity
with EU law to claim compensation for the ensuing loss or damage sustained
by that party.

2. Court of Justice, 22 March 2022 case C-151/20, Bundeswettbewerbsbehörde v.
Nordzucker AG et al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 281

Article 50 of the Charter of Fundamental Rights of the European Union must
be interpreted as not precluding an undertaking from having proceedings
brought against it by the competition authority of a Member State and, as
the case may be, fined for an infringement of Article 101 TFEU and the
corresponding provisions of the national competition law, on the basis of
conduct which has had an anticompetitive object or effect in the territory of
that Member State, even though that conduct has already been referred to by

(*) The paragraphs indicated in parenthesis refer to the Court’s reasoning in those parts reco-
gnized as relevant for private international law aspects.
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a competition authority of another Member State, in a final decision adopted
by that authority in respect of that undertaking following infringement pro-
ceedings under Article 101 TFEU and the corresponding provisions of the
competition law of that other Member State, provided that that decision is not
based on a finding of an anticompetitive object or effect in the territory of the

first Member State.

Article 50 of the Charter of Fundamental Rights of the European Union must
be interpreted as meaning that proceedings for the enforcement of competi-
tion law, in which, owing to the participation of the party concerned in the
national leniency programme, only a declaration of the infringement of that
law can be made, are liable to be covered by the non bis in idem principle (see
also paras. 44-48).

3. Court of Justice, 29 March 2022 case C-132/20, BN et al. v. Getin Noble Bank
S.A., with Rzecznik Praw Obywatelskich intervening . . . . . . . . . . . . . . . . . . . . . . 282

The second subparagraph of Article 19(1) TEU, Article 47 of the Charter of

Fundamental Rights of the European Union and Article 7(1) and (2) of Council
Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts
must be interpreted as meaning that the circumstance that a judge’s initial
appointment in a Member State to such a position or subsequent appointment
to a higher court resulted from a decision adopted by a body of an undemocratic

regime in place in that Member State prior to its accession to the European
Union, including where that judge’s appointments to courts after the regime
ended were based, inter alia, on the length of service acquired by that judge
when that regime was in place or where the judge took a judicial oath only when
first appointed to judicial office by a body of that regime, is not capable per se of

giving rise to legitimate and serious doubts, in the minds of individuals, as to the
independence and impartiality of that judge or, consequently, of calling into
question the status as an independent and impartial tribunal previously establis-
hed by law of a court formation which includes that judge.

The second paragraph of Article 19(1) TEU, Article 47 of the Charter of
Fundamental Rights and Article 7(1) and (2) of Directive 93/13 must be

interpreted as not precluding the formation of a court of a Member State
which includes a judge whose initial appointment as a judge or subsequent
appointment to a higher court was made either following that judge’s selection
as a candidate for a judicial position by a body composed on the basis of
legislative provisions subsequently declared unconstitutional by the constitu-

tional court of that Member State or following that judge’s selection as a
candidate for a judicial position by a body properly composed but following
a procedure that was neither transparent nor public nor open to challenge
before the courts, provided that such irregularities are not of such a kind and
of such gravity as to create a real risk that other branches of the State, in
particular the executive, could exercise undue discretion undermining the

integrity of the outcome of the appointment process and thus give rise to
serious and legitimate doubts, in the minds of individuals, as to the indepen-
dence and impartiality of the judge concerned, from being considered to be an
independent and impartial tribunal previously established by law.

4. Court of Justice, 28 April 2022 case C-319/20, Meta Platforms Ireland Limited v.
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Bundesverband der Verbraucherzen-tralen und Verbraucherverbände – Verbrau-
cherzentrale Bundesverband e. V. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 286

Article 80(2) of Regulation (EU) 2016/679 of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC (General Data
Protection Regulation) must be interpreted as not precluding national legisla-

tion which allows a consumer protection association to bring legal procee-
dings, in the absence of a mandate conferred on it for that purpose and
independently of the infringement of specific rights of the data subjects,
against the person allegedly responsible for an infringement of the laws pro-
tecting personal data, on the basis of the infringement of the prohibition of
unfair commercial practices, a breach of a consumer protection law or the

prohibition of the use of invalid general terms and conditions, where the data
processing concerned is liable to affect the rights that identified or identifiable
natural persons derive from that Regulation.

5. Court of Justice, 5 May 2022 case C-410/20, Banco Santander SA v. J.A.C. et
al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 284

The combined provisions of Article 34(1)(a), Article 53(1) and (3), and Article
60(2), first subparagraph, points (b) and (c) of Directive 2014/59/EU of 15
May 2014 establishing a framework for the recovery and resolution of credit

institutions and investment firms, must be interpreted as precluding, following
a total write-down of shares in the capital stock of a credit institution or
investment firm subject to a resolution procedure, persons having acquired
shares, in the context of a public offer to subscribe issued by that institution or
firm, before the opening of such a resolution procedure, from bringing,

against that institution or firm or its successor entity, an action for damages
on the basis of the information provided in the prospectus, as provided for in
Article 6 of Directive 2003/71/EC 4 November 2003 on the prospectus to be
published when securities are offered to the public or admitted to trading, or
an action for a declaration of nullity of the purchase contract for such shares,

which, given its retroactive effect, results in the restitution of the value of said
shares, plus interest from the date of conclusion of the contract.

6. Court of Justice, 19 May 2022 case C-33/21, Istituto nazionale per l’assicurazione

contro gli infortuni sul lavoro (INAIL) and Istituto nazionale della previdenza
sociale (INPS) v. Ryanair DAC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 285

Article 14(2)(a)(i) of Regulation (EEC) No 1408/71 of 14 June 1971 on the
application of social security schemes to employed persons, to self-employed
persons and to members of their families moving within the Community, in
the version amended and updated by Council Regulation (EC) No 118/97 of 2

December 1996, as amended by Regulation (EC) No 631/2004 of 31 March
2004, Article 13(1)(a) and Article 87(8) of Regulation (EC) No 883/2004 of 29
April 2004 on the coordination of social security systems, as amended by
Regulation (EC) No 988/2009 of 16 September 2009, and subsequently by
Regulation (EU) No 465/2012 of 22 May 2012, and Article 11(5) of Regula-

tion No 883/2004, as amended by Regulation No 465/2012 must be interpre-
ted as meaning that the social security legislation applicable to the flight and
cabin crew of an airline, established in a Member State, which crew is not
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covered by E101 certificates and which work for 45 minutes per day in
premises intended to be used by staff, known as the ‘crew room’, which that
airline has in the territory of another Member State in which that flight and
cabin crew reside and, which for the remaining working time, are on board
that airline’s aircraft is the legislation of the latter Member State.

7. Court of Justice, 28 June 2022 case C-278/20, European Commission v. Kingdom
of Spain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 284

By adopting and maintaining in force Article 32(3) to (6) and the second
subparagraph of Article 34(1) of Ley 40/2015 de Régimen Jurı́dico del Sector
Público (Law 40/2015 on the legal system governing the public sector) of 1
October 2015 and the third subparagraph of Article 67(1) of Ley 39/2015 del
Procedimiento Administrativo Común de las Administraciones Públicas (Law
39/2015 on the common administrative procedure of the public authorities) of
1 October 2015, the Kingdom of Spain has failed to fulfil its obligations under
the principle of effectiveness, in that those provisions make compensation for
the loss or harm caused to individuals by the Spanish legislature as a result of
an infringement of EU law subject to: the condition that there is a decision of
the Court of Justice declaring that the statutory provision applied is incom-
patible with EU law; the condition that the individual harmed has obtained,
before any court, a final decision dismissing an action brought against the
administrative act which caused the loss or harm, without providing for an
exception for cases in which the loss or harm stems directly from an act or
omission on the part of the legislature, contrary to EU law, without there
being any administrative act open to challenge; a limitation period of one year
from the publication in the Official Journal of the European Union of the
decision of the Court of Justice declaring that the statutory provision applied
is incompatible with EU law, without covering cases in which such a decision
does not exist, and the condition that compensation may be awarded only in
respect of loss or harm which occurred within five years preceding the date of
that publication, unless otherwise provided for in that decision.

8. Court of Justice, 7 July 2022 case C-261/21, F. Hoffmann-La Roche Ltd et al. v.
Autorità garante della concorrenza e del mercato, with Società Oftalmologica Italiana
(SOI) – Associazione Medici Oculisti Italiani (AMOI) et al. intervening . . . . . . . . 287

Article 4(3) and Article 19(1) TEU and Article 267 TFEU, read in the light of
Article 47 of the Charter of Fundamental Rights of the European Union, must
be interpreted as not precluding provisions of procedural law of a Member
State which, while observing the principle of equivalence, have the effect that,
where the supreme court of the administrative system of that Member State
gives a decision settling a dispute in which it had made a request to the Court
of Justice for a preliminary ruling under Article 267 TFEU, the parties to that
dispute may not seek a revision of that decision of the national court based on
the contention that the latter disregarded the interpretation of EU law provi-
ded by the Court of Justice in response to that request.

9. Court of Justice, 20 October 2022 case C-604/20, ROI Land Investments Ltd v.
FD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 275

Article 21(1)(b)(i) and (2) of Regulation (EU) No 1215/2012 of 12 December
2012 on jurisdiction and the recognition and enforcement of judgments in civil
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and commercial matters must be interpreted as meaning that an employee may
bring proceedings before the courts for the last place where or from where he
or she habitually carried out his or her work, against a person, whether or not
domiciled in a Member State, with whom he or she does not have a formal
employment contract but who is, under a letter of comfort which was a
prerequisite for conclusion of the contract of employment with a third party,
directly liable to that employee for performance of the obligations of that third
party, provided there is a hierarchical relationship between that person and
the employee.

Article 6(1) of Regulation No 1215/2012 must be interpreted as meaning that
the reservation in respect of the application of Article 21(2) of that Regulation
precludes a court of a Member State from relying on the rules of jurisdiction
of that State where the conditions for Article 21(2) of that Regulation to apply
are satisfied, even where those rules would be more favourable to the em-
ployee. In contrast, where the conditions for either Article 21(2) or any other
of the provisions set out in Article 6(1) of that Regulation to apply are not
satisfied, under Article 6(1) a court of a Member State is at liberty to apply
those rules in order to determine jurisdiction.

Article 17(1) of Regulation No 1215/2012 and Article 6(1) of Regulation (EC)
No 593/2008 of 17 June 2008 on the law applicable to contractual obligations
(‘Rome I’) must be interpreted as meaning that the concept of ‘trade or
profession’ includes not only self-employed activities but also paid employ-
ment. Furthermore, an agreement concluded between the employee and a
third party other than the employer referred to in the contract of employment,
under which that third party is directly liable to the employee for the obliga-
tions of that employer under the contract of employment, does not, for the
purposes of applying those provisions, constitute a contract concluded outside
and independently of any trade or professional activity or purpose (see also
paras. 25-27, 30-36, 38-48, 53-58).

10. Court of Justice, 16 February 2023 case C-393/21, in the proceedings brought by
Lufthansa Technik AERO Alzey GmbH, with Arik Air Limited et al. interve-
ning . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 268

Article 23(c) of Regulation (EC) No 805/2004 creating a European Enforce-
ment Order for uncontested claims must be interpreted as meaning that the
concept of ‘exceptional circumstances’ contained in that provision covers a
situation in which continued enforcement proceedings in respect of a judg-
ment certified as a European Enforcement Order, where the debtor has chal-
lenged that judgment or has brought an application for the rectification or
withdrawal of the European Enforcement Order certificate in the Member
State of origin, would expose the debtor to a real risk of particularly serious
harm, the reparation of which would prove impossible or extremely difficult if
that judgment were to be annulled or the European Enforcement Order
certificate were to be rectified or withdrawn. That concept does not refer to
circumstances connected with the judicial proceedings brought in the Member
State of origin against the judgment certified as a European Enforcement
Order or against the European Enforcement Order certificate.

Article 23 of Regulation No 805/2004 must be interpreted as permitting the
simultaneous application of the measures limiting the enforcement procee-
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dings and requiring the provision of security laid down in subparagraphs (a)

and (b), but not the simultaneous application of either one of those two

measures and that staying the enforcement proceedings under subpara-

graph (c).

Article 6(2) of Regulation No 805/2004, read in conjunction with Article 11,

must be interpreted as meaning that, where the enforceability of a judgment

certified as a European Enforcement Order has been suspended in the Mem-

ber State of origin and the certificate referred to in Article 6(2) has been

produced before the court of the Member State of enforcement, that court

is required to stay, on the basis of that judgment, the enforcement proceedings

initiated in the latter State (see also paras. 30-32, 34, 36-39, 42-46, 48-53,

59-64).

11. Court of Justice, 9 March 2023 case C-354/21, R.J.R. v. Registrų centras VĮ . . . . . . 271

Article 1(2)(l), Articles 68(l) and 69(5) of Regulation (EU) No 650/2012 of 4

July 2012 on jurisdiction, applicable law, recognition and enforcement of

decisions and acceptance and enforcement of authentic instruments in matters

of succession and on the creation of a European Certificate of Succession must

be interpreted as meaning that they do not preclude legislation of a Member

State which provides that an application for registration of immovable pro-

perty in the land register of that Member State may be rejected where the only

document submitted in support of that application is a European Certificate

of Succession which does not identify that immovable property (see also paras.

37-39, 41-53).

12. Court of Justice, 9 March 2023 case C-177/22, JA v. Wurth Automotive

GmbH . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 278

Article 17(1) of Regulation (EU) No 1215/2012 of 12 December 2012 on

jurisdiction and the recognition and enforcement of judgments in civil and

commercial matters must be interpreted as meaning that, in order to determi-

ne whether a person who concluded a contract falling under point (c) of that

provision may be classified as a ‘consumer’, within the meaning of that pro-

vision, account must be taken of the current and future purposes of the

conclusion of that contract, irrespective of the nature of the activity pursued

by that person as an employed or self-employed person.

Article 17(1) of Regulation No 1215/2012 must be interpreted as meaning

that, in order to determine whether a person who has concluded a contract

falling under point (c) of that provision can be classified as a ‘consumer’,

within the meaning of that provision, account may be taken of the impression

created by that person’s conduct on the part of the other contracting party,

consisting, in particular, in a lack of a reaction on the part of the person

relying on the status of consumer to the terms of the contract designating

him or her as a trader, where that person has concluded that contract through

an intermediary, pursuing professional activities in the field covered by that

contract, who, after signing that same contract, questioned the other party

about the possibility of stating the value added tax on the relevant invoice or

even where that person sold the goods covered by the contract shortly after its

conclusion and potentially made a profit.
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Article 17(1) of Regulation No 1215/2012 must be interpreted as meaning
that, where it proves impossible to determine to the requisite legal standard, in
the context of the overall assessment of the information that is available to a
national court, certain circumstances surrounding the conclusion of a contract,
as regards, in particular, the information in that contract or the involvement of
an intermediary at the time of its conclusion, that court must assess the
probative value of the information available to it in accordance with the rules
of national law, including whether the benefit of the doubt must be given to
the person relying on the status of ‘consumer’, within the meaning of that
provision (see also paras. 21-28, 30-41, 45-48).

13. Court of Justice, 30 March 2023 case C-651/21, in the proceedings brought by M.
Ya. M. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 273

Article 13 of Regulation (EU) No 650/2012 of 4 July 2012 on jurisdiction,
applicable law, recognition and enforcement of decisions and acceptance and
enforcement of authentic instruments in matters of succession and on the
creation of a European Certificate of Succession, must be interpreted as not
precluding, after an heir has already had registered with a court of the Mem-
ber State in which he or she is habitually resident his or her declaration of
acceptance or of waiver of the succession of a deceased person whose habitual
residence was, at the time of his or her death, in another Member State,
another heir from applying for a subsequent registration of that declaration
with the court of the latter Member State having jurisdiction (see also paras.
42-55).

14. Court of Justice, 30 March 2023 case C-343/22, PT v. VB . . . . . . . . . . . . . . . . . . 264

Article 34(2) of the Convention on jurisdiction and the recognition and en-
forcement of judgments in civil and commercial matters, signed on 30 Octo-
ber 2007, the conclusion of which was approved on behalf of the European
Community by Council Decision 2009/430/EC of 27 November 2008, must
be interpreted as meaning that the statement of claim in an action for repay-
ment under Swiss law, which was brought after a Swiss order for payment had
been issued previously and which did not include an application for dismissal
of the objection lodged against that order for payment, constitutes the docu-
ment which instituted the proceedings, within the meaning of that provision
(see also paras. 27-30, 32-40).

15. Court of Justice, 27 April 2023 case C-372/22, CM v. DN . . . . . . . . . . . . . . . . . . 265

Article 9(1) of Council Regulation (EC) No 2201/2003 of 27 November 2003
concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility must be inter-
preted as meaning that the three-month period during which, by way of
derogation from Article 8(1) of Regulation No 2201/2003, the courts of the
Member State of the child’s former habitual residence retain jurisdiction to
hear an application for modification of a final judgment concerning rights of
access, begins on the day following that on which that child actually moved to
the Member State of his or her new habitual residence.
Regulation No 2201/2003 must be interpreted as meaning that the court of
the Member State of the child’s former habitual residence, which has jurisdic-
tion as to the substance of the matter under Article 9 of that Regulation, may
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exercise the option of transferral, set out in Article 15 of that Regulation, to
the court of the Member State of that child’s new habitual residence provided
that the conditions laid down in Article 15 are satisfied (see also paras. 21-23,
29-33, 35-42, 44).

16. Court of Justice, 13 July 2023 joined cases C-615/20 and C-671/20, criminal
proceedings against YP et al. and M.M., Prokuratura Okręgowa w Warszawie et
al. intervening . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 282

The second subparagraph of Article 19(1) TEU must be interpreted as pre-
cluding national provisions which confer on a body, whose independence and
impartiality are not guaranteed, jurisdiction to authorise the initiation of cri-
minal proceedings against judges of the ordinary courts and, where such
authorisation is issued, to suspend the judges concerned from their duties
and to reduce their remuneration during that suspension.

The second subparagraph of Article 19(1) TEU, the principle of the primacy
of EU law and the principle of sincere cooperation laid down in Article 4(3)
TEU must be interpreted as meaning: first, that a formation of a national
court, seised of a case and composed of a single Judge – against whom a
body, whose independence and impartiality are not guaranteed, has adopted a
resolution authorising the initiation of criminal proceedings and ordering that
that judge be suspended from his or her duties and that his or her remune-
ration be reduced – is justified in disapplying such a resolution which pre-
cludes the exercise of its jurisdiction in that case and, secondly, that the
judicial bodies which have power to designate and modify the composition
of the formations of that national court must also disapply that resolution
which precludes the exercise of that jurisdiction by that court formation.
The second subparagraph of Article 19(1) TEU and the principles of the
primacy of EU law and of sincere cooperation must be interpreted as meaning:
first, that a formation of a national court, to which a case which hitherto had
been assigned to another formation of that court has been re-assigned – as a
result of a resolution adopted by a body whose independence and impartiality
are not guaranteed and which authorised the initiation of criminal proceedings
against the single Judge comprising the latter formation and ordered his or her
suspension from duties and a reduction in his or her remuneration – and
which has decided to suspend the handling of that case pending a decision
by the Court of Justice on a preliminary ruling, must disapply that resolution
and refrain from continuing to examine that case and, secondly, that the
judicial bodies which have power to designate and modify the composition
of the formations of that national court are required, in such a situation, to
assign that case back to the formation initially hearing it.

The second subparagraph of Article 19(1) TEU and the principles of the
primacy of EU law and of sincere cooperation must be interpreted as preclu-
ding: first, national provisions which prohibit a national court, subject to
disciplinary sanctions being imposed on the judges who make up that court,
from examining whether an act adopted by a body whose independence and
impartiality are not guaranteed and which has authorised the initiation of
criminal proceedings against a judge and ordered his or her suspension from
duties and a reduction in his or her remuneration is binding and, if necessary,
from disapplying that act and, secondly, case-law of a constitutional court
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under which the acts appointing judges cannot be the subject of judicial
review, inasmuch as that case-law is liable to preclude that examination.
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