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(*) The English summaries of the case-law are made by Dr. Cristina M. Mariottini.
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deriving from the law, a court order, or their agreement, and the assessment of
the location in which the child has primarily lived with permanent character.
The two indicators intersect since, where the principle of co-parenting and
equal status in the title and exercise of parental responsibility are in force,
habitual residence is to be considered in the light of its communal establish-
ment by the parents until the transfer, while subsequent transfers are not
relevant, unless the request for return is received more than a year after the
transfer, the temporary separation of the parents also being not relevant. The
assumption, according to which the Convention’s instrument of urgent pro-
tection is based on the assessment of the child’s habitual residence in order to
root not only the jurisdiction in matters of parental responsibility but also the
applicable legal regime in matters of custody of the child (absent the objective
identification of a habitual residence, there is no international abduction and
the violation of the obligations that parental responsibility imposes on the
parent must be ascertained in ordinary family proceedings), is acceptable in
theory. However, the ascertainment of habitual residence must be carried out
in a strict manner and in compliance with the normative parameters as it
constitutes an indispensable requirement for the application of the child pro-
tection system established with the same Convention.

The factual assessment of habitual residence may not be the object of review
before the Court of Cassation, unless the factual investigation was radically
deficient because it was detached from the normative parameters that inform
it. The assessment according to which, even limitedly to the judgment in
question and its peculiarities, a child’s habitual residence may not be identified
where the child has lived, since his birth, in England, a country in which the
parents — who exercised joint custody of the child until his transfer to Italy —
chose to have him born and build a life project together, constitutes an
effective violation of Article 3 of The Hague Convention of 1980. Such asses-
sment authorises the unilateral transfer of the child from a place where the
parents established their family life and which, even from a prognostic point of
view, should have been considered as the child’s habitual residence, solely on
the grounds that there was a relative internal mobility (z.4., within the same
territorial area and in contexts that are familiar to the child, such as the
paternal grandparents’house). Against this background, the reference made
by the defence to the child’s effective custody is not apt to override the
erroneous and biased nature of the assessment made by the court on the
merits, since in the defence it is neither established nor affirmed that the
custody was not effective, but only that the relationship between the child
and his mother was preponderant, without giving this statement a specific
legal qualification.

2. Corte di Cassazione (plenary session), order of 14 January 2022 No 1053 ..... 956

Since, pursuant to Article 9 of Law 5 February 1992 No 91, the acquisition of
nationality by concession entails an activity of the State administration that is
not binding but, rather, discretionary — as it implies a complex assessment,
within which the applicant’s interest in obtaining nationality shall be combi-
ned with the general interest, since the recognition of nationality implies the
attribution of a status of particular public importance, for the purposes of
which a complex assessment is required, based on circumstances concerning
the applicant’s conduct and their employment, economic and family situation,
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which overall prove their successful integration into the social and economic
fabric of the country — the determination in question qualifies as an act of high
administration, characterised by broad discretion, the exercise of which is
considered subject to review in the administrative courts within very narrow
limits, and in particular under the limited profile of the recurrence of sufficient
preliminary investigative support, the truthfulness of the facts on which the
decision is based and the coherence, logic and reasonableness of the grounds
supporting the decision.

The devolution to the administrative court of disputes concerning the acqui-
sition of Italian nationality by concession cannot be considered substantially
changed by the effect of Decree-Law 17 February 2017 No 13 — which
established, at the lower courts of the place where the Courts of Appeal have
their seats, the “specialised sections on immigration, international protection
and free movement of nationals of the European Union”, granting them,
pursuant to Article 3(2) of Decree Law No 13 of 2017, jurisdiction over
disputes concerning the ascertainment of the status of statelessness and the
status of Italian nationality, subjecting them to the summary procedure of
cognition — as these provisions make no mention of the distribution of juri-
sdiction over nationality disputes, limiting themselves to identifying the com-
petent court, for those falling under ordinary (i.¢e., non-administrative) juri-
sdiction, as well as providing for the procedural rules applicable to such
disputes, without altering the general criterion for the distribution of jurisdic-
tion set out in the relevant case-law on the basis of constitutional principles
and the rules governing nationality.

3. Corte di Cassazione, order of 1 July 2022 No 21055 ......................... 960

In the matter of international child abduction — as the case-law of the Court of
Cassation has already stated on several occasions, consistently with the case-
law of the Court of Justice of the European Union — for the purposes of the
operation of the system of protection introduced with The Hague Convention
of 25 October 1980, habitual residence coincides with the place where the
child’s personal life actually and continuously unfolds and which, with the
passage of time, comes to be identified with the place where they, by virtue of
a durable and stable permanence, have consolidated their network of affec-
tions and relationships, without any significance being attached to the child’s
residence as merely recorded in the registry office or to any contingent or
temporary transfer. In essence, habitual residence is the place where the child
is integrated to a certain extent into a social and family environment, and for
the purposes of determining this, a series of circumstances are relevant and
must be assessed in the light of the specific features of the case in question: the
duration, regularity and reasons for residence in the territory of a Member
State, the child’s nationality, school attendance and, in general, family and
social relationships, in addition to the propensity of that residence to be stable
(an element of particular significance in case of a tender age minor).

Habitual residence amounts to a factual situation whose assessment — which
may not be challenged in a court of law, provided it is congruously and
logically motivated — should be carried out by giving preference to a for-
ward-looking prognosis of the best interests of the child, rather than on the
basis of a static interpretation of the data existing at the time of the procee-



INDICE DEL FASCICOLO N. 4/2023

dings, and is reserved for the appreciation of the court of the merits. Conse-
quently, in the instant case the Family Court correctly applied the relevant
legislation when, for the purposes of identifying the concept of habitual resi-
dence, it carried out a concrete assessment of the living and relational condi-
tions of two minors who had moved to The Netherlands with their mother, on
the basis of the measures ordered at the time of separation (not limiting itself
to assessing the two children’s legitimate entitlement to reside in The Nether-
lands, the rights of custody assigned to the mother, and the project of stable
integration in that European country, but in fact linking those elements to the
factual element of the children’s durable and stable stay in The Netherlands,
their integration into the family environment on their mother’s side, the school
environment — albeit complicated by the distance learning scheme — and the
social environment), thus taking into account the concrete elements that living
law requires in order to verify the existence of an actual link of the minors
with a given territory (whereas the appellant’s motion sought a re-examination
of the evidence, which is not permitted in an appeal in Cassation).

Pursuant to Article 13(2) of The Hague Convention of 1980, the purpose of a
child’s hearing is to take into consideration their possible opposition to return,
being relevant in the assessment of the child’s integration in their new envi-
ronment. Such opposition, if manifested, amounts to an obstacle to the ac-
ceptance of the request for return, since it constitutes a well-founded risk for
the child of being exposed to physical or psychological harm or, in any case, of
being placed in an intolerable situation within the meaning of Article 13(1)(b)
of the same Convention. Pursuant to Article 11(2) of Regulation (EC) No
2201/2003 of 22 November 2003 — which, in applying Articles 12 and 13
of The Hague Convention of 1980, provided for the need to ensure that the
child may be heard during the proceedings if this does not appear inappro-
priate having regard to their age or degree of maturity — it is necessary not only
to recognise the mandatory nature of the hearing of the child where the latter
has reached the age of twelve years (beyond which the law imposes the child’s
hearing without exception), but also to exclude that, below that age, it is left
to the unassailable discretion of the court, since the principle laid down by the
case-law of the Court of Cassation with reference to proceedings concerning
parental responsibility must be considered applicable to the matter in que-
stion, according to which the fact that the child was not heard is subject to a
specific and circumstantiated motivation, in which the court gives account of
the minor’s incapacity of discernment or of the reasons why the court consi-
ders the hearing manifestly superfluous or contrary to the interests of the
minor. Consequently, in the instant case the Family Court failed to comply
with the canons of interpretation set out in Article 13 of the same Convention
(which, read also in the light of Article 8 ECHR, requires the court to examine
in detail and analytically the content of the hearing of the child, such provision
— if the child has the capacity of discernment — making it mandatory to
consider the child’s opposition to return, as well as to verify all the factual
circumstances capable of supporting the will on the point manifested, by
preventing the court from taking an alternative course of action, regarded
by the supranational legislature as likely to cause obvious harm to the child’s
development) when it granted the application for return to The Netherlands
made by the mother of the two children, lawfully residing there, unduly
disregarding the opposition to return expressed by those children, which
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was reiterated and motivated in relation to current factual circumstances and
such as to demonstrate the discomfort and the non-preposterous nature of the
reasons expressed, and, on the contrary, it carried out an autonomous, frag-
mented and incomplete assessment aimed at enhancing factual findings dating
back to the time when the minors were in Italy during the separation procee-
dings and linked to circumstances that are no longer current, failing at the
same time to make an adequate and complete assessment of the well-founded
risk for the minors of being exposed to psychological harm or, in any event, of
being placed in an intolerable situation, in accordance with Article 13(1)(b) of
the 1980 Hague Convention.

4. Corte di Cassazione, order of 28 July 2022 No 23631 ........................ 1013

In relation to proceedings for the return to Northern Ireland brought by the
father of two minors retained in Italy by their mother, in the voluntary juri-
sdiction (z.e., non-contentious) proceedings provided at Article 7 of Law 15
January 1994 No 64 ratifying and executing, 7.4., The Hague Convention of 25
October 1980 on the civil effects of international child abduction — which falls
within the general scheme of special proceedings in matters of family and
status of persons, and is therefore subject, in so far as not provided for therein,
to the provisions common to proceedings in chambers, and at the same time
characterised by the extreme urgency to act in the best interests of the child —,
cross-examination is ensured by holding the hearing in chambers and by the
fact that the person with whom the child is staying and the person who made
the request are informed of the hearing and are put in a position to participate
in it. Therefore — given that a hearing in chambers must necessarily be fixed
and the court must verify that the Central Authority has duly informed, in
accordance with Article 8 of the aforementioned Convention, the person who
has submitted the request for the return of the child of the date of the hearing
fixed for the examination of the case concerning the alleged international
abduction of the child - if it transpires that no hearing in chambers has been
fixed or that the petitioning parent has not received notice of the date of the
hearing from the administrative authority, the court may not proceed further,
without the adversarial process having been completed, against that parent.
Consequently, the fact that the court, as emerges from a careful examination
of the acts, did not arrange for the hearing in chambers, having rather relied
on the summary information that the territorially competent Police Headquar-
ters had taken from the mother accused of the abduction of the minor chil-
dren, constitutes a violation of Article 7(3) of Law No 64/1994 and, in general,
of the principle of cross-examination of the parties.

5. Corte di Cassazione, order of 21 September 2022 No 27600 .................. 968

The Family Court decision on the recognition of a Chilean judgment on
adoption, even if adopted in the form of a decree, has the substantive value
of a judgment and res judicata effect. It follows that, since the instant case is
not subject to a single instance of jurisdiction, such decision may be challen-
ged with an appeal before the Court of Appeal and not directly before the
Court of Cassation.

6. Corte di Cassazione, 2 November 2022 No 32194 ........................... 969

In the matter of international child abduction, where a child who is not of
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school-age is cared for — as of the first months of his life (in this case, as of less
than eight months of age, having regard to the time when the application is
made) — by his mother in a Member State (Italy) other than that in which the
father habitually resides (Spain), the child’s habitual residence (a concept
which may amount to a precondition for abduction within the meaning of
Article 3 of The Hague Convention of 25 October 1980 on the civil effects of
international child abduction and Regulation (EC) No 2201/2003 of 22 No-
vember 2003, applicable in cases within the territory of the European Union)
must be determined by reference to the child’s social and family environment
and to the circle of persons on whom he is dependent and in which he
necessarily participates, as stated by the case-law of the Court of Justice of
the European Union. For the purposes of determining that habitual residence,
account must be taken, first, of the continuity, conditions and reasons for the
parent’s previous residence in the territory of the first Member State (in the
instant case, Spain, where the mother initially lived as Erasmus student and
where she had her child with a man with whom she only entertained a short-
lived relationship before she reverted to Italy) and, second, of the family and
social relationships actually entertained by the parent and the child, living with
her, in that Member State. This is achieved by ascertaining whether, at the
time the court was seised, the mother and the child, dependent on her, were
present on a stable basis in the territory of that State and whether, having
regard to its duration, continuity, conditions and reasons, that residence de-
notes appreciable integration of that parent into a social environment, thus
shared with the child, even though the other parent with whom the child
maintains regular contact cannot be disregarded.

Consequently, despite the fact that the assessment of habitual residence lies
solely with the court on the merits and cannot be reviewed by the Court of
Cassation provided it is congruously and logically motivated, the decree by
which the Family Court, in disregard of the above-mentioned factors and
giving weight only to the place of birth and to regular contacts that the child
entertained with his father in the few months he spent in Spain, ordered,
without giving due consideration to the relevant factor of the minor’s tender
age for the purposes of determining his habitual residence, the immediate
return to Spain of the minor in question (who had, za., spent the last five
months in Ttaly) must be set aside and referred back to the same court in a
different composition.

7. Corte di Cassazione, order of 12 December 2022 No 36144 .................. 977

In an action for breach of contract for non-payment of the goods, brought by
a German seller against an Italian buyer, who in turn alleges the non-confor-
mity of the goods and seeks a reduction of the price, the dispatch by the buyer
of a technical data sheet, which is silent on the minimum quantity of silicon
that must be present in the steel purchased to make it suitable for its normal
use, does not constitute an agreement capable of excluding the application of
the criteria relating to the normal conformity of goods, established pursuant to
Article 35(2) of the Vienna Convention of 11 April 1980 on Contracts for the
International Sale of Goods.
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8. Corte di Cassazione, 10 February 2023 No 4261 ............................ 1016

In an action brought against an Irish airline seeking compensation for the
cancellation of a flight caused by a strike called by the air traffic controllers’-
trade unions, the abstract characterisation of the circumstance which led to
the cancellation as an ‘external event’of the airline is not sufficient, in itself, to
exclude the air carrier’s liability under Article 5(3) of Regulation (EC) No 261/
2004 of 11 February 2004 establishing common rules on compensation and
assistance to passengers in the event of denied boarding and of cancellation or
long delay of flights, by virtue of which that entity is not required to pay
compensation under Article 7 thereof, if it can prove that the cancellation is
due to extraordinary circumstances which could not have been avoided even if
all reasonable measures had been taken. To this aim, the airline shall demon-
strate the impracticability of any other residual possibility of intervention on
its part, so as to attest — in a comprehensive, irrefutable and unequivocal
manner — the absolute independence of the sacrifice of the passenger’s reasons
from any contractual commitment actually enforceable by the airline concer-
ned, as clarified by the relevant case-law of the Court of Justice of the Euro-
pean Union.

9. Corte di Cassazione, order of 15 February 2023 No 4723 .................... 1021

In an action aimed at establishing the liability of a Russian airline for the
delayed delivery of the luggage of two passengers travelling from Milan to
New Delhi, the passengers also have the right to seek non-pecuniary damages.
In fact, although Article 19 of the Warsaw Convention of 12 October 1929 —
applicable to the case ratione temporis — is limited to identifying the violation
which determines the contractual liability of the air carrier for the delay in its
services without identifying the non-pecuniary interests susceptible to com-
pensation, this interest was identified by the court in the right to free move-
ment enshrined in Article 16 of the Italian Constitution, which, although it
does not amount to an ‘inviolable’ right, can only be restricted by reasons of
health and safety. Against this background, the reference to the ‘brief” restric-
tion to the freedom of movement, made by the Court of Appeal, satisfies the
need for the judicial authority to indicate, at least summarily and within the
scope of its broad discretionary power, the criteria followed to liquidate the
damage pursuant to Articles 1226 and 2056 of the Civil Code.

10. Corte di Cassazione (plenary session), order of 12 April 2023 No 9782 ....... 981

Pursuant to Article 16(1) of the Lugano Convention of 30 October 2007,
Ttalian courts have jurisdiction (on the basis of the plaintiff’s domicile) over
an action seeking a declaration of nullity, annulment or a declaration of the
ineffectiveness of bank account contracts brought against a Swiss bank by
clients domiciled in Italy. Such jurisdiction is to be determined not on the
basis of the statement of the claim as made by the parties but, rather, by taking
into account the true nature of the dispute, to be determined by reference to
the concrete subjective positions of the parties, on the basis of the evidence
already on the record and entered in the proceedings, without the admission
of evidence deriving from investigative proceedings aimed at gaining know-
ledge formed at or within the process. Notably, Article 16(1) of the 2007
Lugano Convention is applicable, pursuant to Article 15(1)(c) thereof, where
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the Swiss bank’s activity is directed towards Italy, albeit through the work of
an external asset manager connected to the Swiss bank by a relationship of
long-standing acquaintance and previous professional collaboration. The ap-
plication of Article 16(1) of the 2007 Lugano Convention is not precluded by
the clauses prorogating jurisdiction in favour of the Swiss court contained in
the general terms and conditions of the contract drawn up by the Swiss bank,
expressly referred to in the bank account contracts in question and therefore
binding on contracting parties domiciled in Italy, since none of the conditions
laid down in Article 17 of the 2007 Lugano Convention is satisfied in support
of a derogation from the provisions on jurisdiction over consumer contracts.

11. Corte di Cassazione (plenary session), order of 13 April 2023 No 9954 ....... 991

In an action brought by a wife against her husband, seeking to obtain the
transfer, promised to the wife by means of public deed, of immovable pro-
perty situated in Germany, Italian courts do not have jurisdiction over the
liquidator appointed following the commencement in Germany of bankruptcy
proceedings against her husband and summoned by the latter to obtain, as
incidental question, a declaration that such immovable property does not
belong to the debtor’s assets involved in the insolvency proceedings and, as
main question, that the husband has the right to dispose freely of it. Similarly,
Ttalian courts lack jurisdiction with regards to any request intended to order
the liquidator to cease all acts preventing both the husband from performing
his contractual obligations (towards the wife) and the transcription in the
German land registers of the wife’s right of ownership in respect of the same
immovable property. In fact, the Article 6(2) of Regulation (EC) No 44/2001
of 22 December 2000 is not applicable, since the action brought against the
liquidator seeks a genuine review, from one side, on whether the very condi-
tions for the opening of bankruptcy proceedings in Germany were satisfied,
and, from the other, on the same validity of the activities performed by the
person called in the capacity of liquidator, who was clearly subject to the
supervision of the German bankruptcy authorities responsible for monitoring
the proceedings. In fact, the issue in question falls within the ‘bankruptcy’
matter, which is excluded from the scope of application of Regulation (EC)
No 44/2000 pursuant to Article 1(2)(b) thereof. In this framework, the non-
applicability of Regulation (EC) No 1346/2000 of 29 May 2000 is not relevant
either, due to the fact that the insolvency proceedings in question were opened
before the same Regulation entered into force. Lastly, also Article 3(2) of Law
31 May 1995 No 218 does not apply, since - even if it confers jurisdiction to
Ttalian courts on the basis of the criteria laid down for territorial jurisdiction in
matters excluded from the scope of application of the 1968 Brussels Conven-
tion (z.a., bankruptcy)-, insolvency proceedings opened in Germany have ef-
fects only in the territory of that State.

12. Corte di Cassazione, order of 20 April 2023 No 10671 ..................... 999

Pursuant to Article 67 of Law 31 May 1995 No 218, in relation to a German
judgment establishing paternity, the interest in bringing an action to ascertain
the requirements for its recognition in Italy is met provided at least one of the
conditions set out in paragraph 1 of that provision is satisfied: ze., in the event
of failure to comply with the foreign judgment, or of opposition to its reco-
gnition, or when it is necessary to proceed with enforcement. This prerequi-
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site, absent the civil registrar’s refusal of the transcription of the foreign
judgment, may also arise in the course of the proceedings.

Pursuant to Article 64(1)(a) of Law No 218 of 1995 — for the applicability of
which, pursuant to Article 72(1) thereof, reference must be made to the rules
in force not at the time when the proceedings were instituted in the State of
origin but, rather, at the time when the corresponding recognition procee-
dings were commenced in the requested State — the aforementioned German
judgment, issued following an action brought by the son, a German national
residing in Germany, against the father, an Italian national residing in Italy,
may be recognised in Italy according to a criterion of jurisdiction similar to
that provided at Article 37 of Law No 218 of 1995 (which establishes, in
matters of filiation, the jurisdiction of the Italian court when one of the
parents or the child is an Ttalian national or resides in Italy).

13. Corte di Cassazione, 24 April 2023 No 10897 ......cooviiiiiieiiannanin. 1002

Pursuant to Article 2(d) of the Protocol to the Italo-Croatian Agreement done
at Zagreb on 5 November 1996 on the promotion and protection of invest-
ments, Article 2 of that Agreement and Article 31 of the Vienna Convention of
23 May 1969 on the law of treaties, each Contracting Party is under an
obligation to ‘ensure effective means for making claims and asserting rights
in respect of investments, related authorisations and investment agreement-
s'only with respect to the foreign investor making investments of national
interest in its territory and not with respect to its own investors abroad, this
obligation having to be interpreted in the ‘context’and in the light of the
‘purpose’ and ‘object’of the treaty in question, which is aimed at ‘encouraging’
investors of the other Contracting Party to make investments in that territory.

EU CASE LAW(*)
Contracts: 5.
EC Regulation No 1206/2001: 7.
EC Regulation No 2201/2003: 11, 14.
EC Regulation No 1896/2006: 8.
EU Regulation No 1215/2012: 6, 13.
European Union citizenship: 4.
European Union law: 1, 2, 3.
Freedom of movement of persons: 9.
Intellectual property rights: 10.
Treaties and general international rules: 12.

1. Court of Justice, 22 February 2022 case C-430/21, in the proceedings brought by
RS 1047

The second subparagraph of Article 19(1) TEU, read in conjunction with
Article 2 and Article 4(2) and (3) TEU, with Article 267 TFEU and with

(*) The paragraphs indicated in parenthesis refer to the Court’s reasoning in those parts reco-
gnized as relevant for private international law aspects.
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the principle of the primacy of EU law, must be interpreted as precluding
national rules or a national practice under which the ordinary courts of a
Member State have no jurisdiction to examine the compatibility with EU
law of national legislation which the constitutional court of that Member State
has found to be consistent with a national constitutional provision that requi-
res compliance with the principle of the primacy of EU law.

The second subparagraph of Article 19(1) TEU, read in conjunction with
Article 2 and Article 4(2) and (3) TEU, with Article 267 TFEU and with
the principle of the primacy of EU law, must be interpreted as precluding
national rules or a national practice under which a national judge may incur
disciplinary liability on the ground that he or she has applied EU law, as
interpreted by the Court, thereby departing from case-law of the constitutio-
nal court of the Member State concerned that is incompatible with the princi-
ple of the primacy of EU law.

2. Court of Justice, 10 March 2022 case C-177/20, ‘Grossmania’ Mezogazdasigi
Termelo és Szolgdltaté Kft. v. Vas Megyei Kormiényhivatal ................. 1048

EU law, in particular Article 4(3) TEU and Article 267 TFEU, must be
interpreted as meaning that a national court hearing an action against a deci-
sion rejecting a request for reinstatement of rights of usufruct which have been
extinguished by operation of law and deleted from the land register pursuant
to national legislation which is incompatible with Article 63 TFEU, as inter-
preted by the Court in a preliminary ruling, is required: to disapply that
legislation; and in the absence of objective and legitimate obstacles, in parti-
cular those of a legal nature, to order the competent administrative authority
to reinstate the rights of usufruct, even though the deletion of those rights has
not been contested before the courts within the legal time limits and has
consequently become final in accordance with national law.

3. Court of Justice, 17 March 2022 case C-232/20, NP v. Daimler AG, Mercedes-Benz
Werk Berlin .. ... . 1048

Article 10(1) of Directive 2008/104/EC of 19 November 2008 on temporary
agency work is to be interpreted as meaning that in the absence of a provision
of national law intended to impose penalties for non-compliance with that
Directive by temporary work agencies or by user undertakings, the temporary
agency worker cannot derive an individual right from EU law at the establish-
ment of an employment relationship with a user undertaking.

Directive 2008/104 is to be interpreted as not precluding a national law which
empowers the social partners to derogate, at the level of the branch of user
undertakings, from the maximum assignment period of a temporary agency
worker prescribed by such a provision (see also paras. 95-100).

4. Court of Justice, 5 May 2022 joined cases C-451/19 and C-532/19, Subdelegacion
del Gobierno en Toledo v. XU and QP .............. ... ... ... ........... 1041

Article 20 TFEU must be interpreted as precluding a Member State from
refusing an application for family reunification made for the benefit of a third-
country national who is family member of a Union citizen, the latter being a
national of that Member State and who has never exercised his or her right of
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freedom of movement, on the sole ground that that Union citizen does not
have, for himself or herself and for that family member, sufficient resources so
as not to become a burden on the national social assistance system, without
there having been an examination of whether there exists, between that Union
citizen and that member of his or her family, a relationship of dependency of
such a nature that, in the event of a refusal to grant a derived right of
residence to that family member, that Union citizen would be forced to leave
the territory of the European Union as a whole and would thereby be depri-
ved of the genuine enjoyment of the substance of the rights conferred by his or
her status as a Union citizen.

Article 20 TFEU must be interpreted as meaning, first, that a relationship of
dependency capable of justifying the grant of a derived right of residence
under that Article does not exist on the sole ground that a national of a
Member State who is an adult and has never exercised his or her right of
freedom of movement, and his or her spouse, who is an adult and a third-
country national, are required to live together under the obligations arising
from marriage according to the law of the Member State of which the Union
citizen is a national and in which the marriage was entered into and, second,
that, where the Union citizen is a minor, the assessment of the existence of a
relationship of dependency capable of justifying the grant of a derived right of
residence under that article to that child’s parent, who is a third-country
national, must be based on the taking into account, in the child’s best inte-
rests, of all of the circumstances of the case. Where that parent lives on a
stable basis with the other parent, who is a Union citizen, of that minor, there
is a rebuttable presumption of such a relationship of dependency.

Article 20 TFEU must be interpreted as meaning that a relationship of de-
pendency capable of justifying the grant of a derived right of residence under
that Article to a minor child, who is a third-country national, of the spouse,
who himself or herself is a third-country national, of a Union citizen who has
never exercised his or her right of freedom of movement exists where the
marriage between that Union citizen and his or her spouse generates a child
who is a Union citizen and who has never exercised his or her right of freedom
of movement, and where that child would be forced to leave the territory of
the European Union as a whole if the minor child who is a third-country
national were forced to leave the territory of the Member State concerned

(see also paras. 49, 54, 56-58, 66-70, 86).
5. Court of Justice, 2 June 2022 case C-589/20, JR v. Austrian Airlines AG ... ... 1049

Article 17(1) of the Convention for the unification of certain rules for inter-
national carriage by air concluded on 28 May 1999 in Montreal, signed on 9
December 1999 by the European Community and approved on its behalf by
Council Decision 2001/539/EC of 5 April 2001, must be interpreted as mea-
ning that a situation in which, for no ascertainable reason, a passenger falls on
a mobile stairway set up for the disembarkation of passengers of an aircraft
and injures himself or herself constitutes an ‘accident’, within the meaning of
that provision, including where the air carrier concerned has not failed to fulfil
its diligence and safety obligations in that regard.

The first sentence of Article 20 of the Convention for the unification of certain
rules for international carriage by air must be interpreted as meaning that,
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where an accident which caused damage to a passenger consists of a fall of
that passenger, for no ascertainable reason, on a mobile stairway set up for the
disembarkation of the passengers of an aircraft, the air carrier concerned may
be exonerated from its liability towards that passenger only to the extent that,
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