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1. Milan Tribunal, order of 14 May 2021 ........c.oviiiiiiin i, 613

Pursuant to Article 615 of the Code of Civil Procedure, an objection to
enforcement based on a German public document certified as a European
Enforcement Order is admissible, with the specification that the objections
relating to the enforceability of the claim and the non-existence of the right to
the claim must be considered inadmissible, since only the court of origin is
competent to order the revocation of the European Enforcement Order cer-
tificate pursuant to Article 10 of Regulation (EC) No 805/2004 of 21 April
2004, and that pursuant to Articles 21 and 23 of that Regulation, under no
circumstances may the certification as a European Enforcement Order be
reviewed as to its substance in the Member State of enforcement, and it

(*) The English summaries of the case-law are made by Dr. Cristina M. Mariottini.
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may be suspended by the court of that Member State only if the debtor claims
to have applied for review, correction or withdrawal before the authority of
the Member State of origin.

Pursuant to Article 475 Code of Civil Procedure, in the text prior to the
amendments referred to in Article 3(34)(b) of Legislative Decree 10 October
2022 No 149, a German public document, certified as a European Enforce-
ment Order, is enforceable without the need for a declaration of enforceability
and notified by means of an authentic copy, since Article 20 of Regulation
(EC) No 805/2004 does not specify that the enforcement order must be
served with an authentic copy and Article 25 emphasises that the public
document is enforced without the need for a declaration of enforceability
once it has been certified as a European Enforcement Order. Accordingly,
that certification, issued by the notary who notarises according to the prescri-
bed form, must be regarded as taking the place of any enforceable certified
copy, Annex III appearing capable of conferring enforceability on the authen-
tic instrument on the basis solely of the identification data set out therein,
which refer to those of the instrument.

Pursuant to Articles 20 of Regulation (EC) No 805/2004, 122 and 474 of the
Code of Civil Procedure, a writ of execution drawn up in Italian, enclosing a
German authentic instrument certified as a European Enforcement Order and
drawn up, by common accord of the parties, in English as well as a certificate
also drawn up in English within the meaning of Article 9(2) of the Regulation,
referred to in Article 25 thereof, is valid since, under Article 20(c) of that
Regulation, the lodging of the instrument and certificate in the language of the
Member State of enforcement is a mere option.

2. Corte di Cassazione, order of 2 March 2022 No 6909 ........................ 620

The application for family reunification, pursuant to Article 29 of Legislative
Decree 25 July 1998 No 286, of a non-EU national minor, entrusted in the
care of two Italian spouses on the basis of a customary adoption order issued
by a Ghanaian court, must be granted, since the principle of the pre-eminence
of the child’s best interests, expressly affirmed in Article 3 of the New York
Convention on the Rights of the Child of 20 November 1989 and reaffirmed
in Article 24 of the Charter of Fundamental Rights of the European Union,
must be applied also to internal immigration legislation, as provided at Article
28(3) of Legislative Decree No 286/1998, according to which “[iln all admi-
nistrative and judicial proceedings aimed at giving effect to the right to family
unity and concerning minors, the best interests of the child must be taken into
consideration as a matter of priority”, regardless of whether the Ghanaian
measure is contrary to the Italian public policy principles in matters of adop-
tion, which derives from the failure to ascertain the state of abandonment
beforehand, when it is not the capacity of the foreign act to produce direct
legal effects in the Italian legal system that is at issue but, rather, its suitability
to serve as a factual prerequisite for the administrative measure of family
reunification and thus to legitimise the foster parents in the material and
affective care of the child, without, on the other hand, the need to establish
as between them a filial bond compatible with the Italian legal system. Mo-
reover, the applicant’s request for reunification is meritorious also in accor-
dance with Article 29(2) of Legislative Decree No 286/1998, which, for this
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purpose, equates to one’s own children “minors adopted or entrusted or
subject to guardianship”.

3. Constitutional Court, 26 July 2022 No 195 ....... ... .. ... ........c....... 606

Article 5(1) of Law 5 February 1992 No 91 conflicts with Article 3 of the
Ttalian Constitution on the grounds of intrinsic unreasonableness and is the-
refore unconstitutional since it does not exclude, from the causes impeding
the recognition of the right to nationality, the death of the applicant’s spouse
occurring during the time allocated for the conclusion of the procedure set out
in Article 7(1) of Law 91/1992, in so far as it defers the ascertainment of the
non-dissolution of the marriage due to the death of the spouse to the moment
of the adoption of the decree granting nationality, instead of the moment of
the submission of the application. The profile of intrinsic unreasonableness
consists in denying the applicant, who has applied for nationality and fulfilled
the relative conditions, the recognition of nationality on the grounds of an
event — such as the death of the spouse — that is completely independent of
both the applicant’s sphere of control and the rationale for granting nationa-
lity.

4. Corte di Cassazione, order of 26 August 2022 No 25414 ..................... 623

As regards compensation for damage caused by the failure to transpose Di-
rective 82/76/EEC of 26 January 1982, amending Directives 75/362/EEC and
75/363/EEC, the appropriate remuneration provided in accordance with At-
ticle 189(3) of Directive 82/76/EEC is, according to the case-law of the Court
of Justice of the European Union, also owed to individuals enrolled in medical
specialisation training (residency) in academic years prior to 1982-1983, but
only as of 1 January 1983, i.e., as of the deadline for the transposition of the
Directive in Italy. The normative changes produced by the judgments of the
Court of Justice are, in fact, supervening law (ius superveniens): as such, they
command the disapplication of the rule or principle of domestic law declared
unlawful, such as the previous rulings of the Corte di Cassazione on the point
of compensation to medical residents.

5. Corte di Cassazione, order of 9 December 2022 No 36113 ................... 632

In an action brought by an Italian company alleging the liability of a German
company for unfair competition, the jurisdiction of the Italian court, which
has been affirmed (even only implicitly) by a final decision, also extends to
tortious conducts occurring outside Italy.

It follows that the liability of the German company for acts of unfair compe-
tition which occurred between 2009 and 2014 shall be determined on the
basis of the law applicable according to the private international law rules
of the court seised, i.e., on the basis of the Italian system of private interna-
tional law, which, in the instant case, also happens to be the law of the party
that claimed to have suffered the damage. Since unlawful competition is
subsumed within the broader scope of non-contractual liability, Article 62
of Law 31 May 1995 No 218 applies, according to which the liability claim
is governed by the law of the State where the harmful event occurred.

6. Corte di Cassazione, order of 15 December 2022 No 36776 .................. 662
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The obligation to make a reference to the Court of Justice of the European
Union (CJEU) for a preliminary ruling, incumbent on the court of last instan-
ce, ceases in the presence of an acte clair, i.e. where the correct application of
European Union law is so obvious as to leave no room for any reasonable
doubt before all the courts of the other Member States, in all language ver-
sions, in all legal terminology, and in the light of EU law as a whole; or where
there is an acte eclairé, i.e. where the claim has already been interpreted by the
CJEU in a similar case on a similar subject in other proceedings in one of the
Member States. Since, under Article 2(3) of Council Directive 78/2000/EC of
27 November 2000 establishing a general framework for equal treatment in
employment and occupation and Articles 20 and 21 of the Charter of Funda-
mental Rights of the European Union, read in the light of Article 14 of the
European Convention on Human Rights and as interpreted by the CJEU,
retaliatory dismissal undoubtedly falls within the scope of the prohibition of
discrimination in cases where the dismissal is the result of discriminatory
conduct, the Corte di Cassazione has ruled out the need for a reference for
a preliminary ruling to the CJEU.

7. Corte di Cassazione, order of 30 December 2022 No 38141 .................. 638

Pursuant to Article 64(b) of Law 31 May 1995 No 218, the enquiry conducted
by the Ttalian judicial authority seised to ascertain the eligibility for recognition
of a foreign judgment comprises the proper service of the writ of summons,
which is to be assessed in accordance with the foreign law and the fundamen-
tal principles of the legal system, but more generally the judgment’s complian-
ce with the right of defence, which presupposes, first and foremost, that the
foreign proceedings were brought against the person actually having passive
legal standing. According to the same provision, the fact that the man entered
as father in the civil-status registers at the mother’s request was not summoned
to the main proceedings does not constitute a ground for refusal of recogni-
tion of a Ukrainian judgment which established that the mother is the sole
legal representative of her minor daughter, born of an occasional relationship
with a man who never intended to recognise her. In fact, pursuant to Article
135(1) of the Ukrainian Family Code — which can be construed as a rule of
reference, according to which the proper establishment of an adversarial pro-
cess in the proceedings leading to the judgment whose recognition is sought
must be assessed — in the event that the child’s parents are not married, the
indication of the father’s name is included in the birth certificate at the sole
initiative of the mother and is not apt to establish filiation. The attribution of
paternity can only take place through a joint declaration by both parents, a
unilateral declaration by the father or a judgment establishing filiation (Art.
125(2)) and not also through a unilateral declaration by the mother, which
only allows the above-mentioned indication to be included in the birth certi-
ficate (Art. 135(1)). This indication is a necessary pre-condition for the validity
of the declaration made by the father in the event of the death, incapacity or
unavailability of the mother, revocation of parental capacity or abandonment
of the child by the same (Art. 127), and its absence precludes the judicial
establishment of paternity (Art. 128(4)). However, its presence does not result
in the attribution of paternity in favour of the holder of the name indicated in
the birth certificate, who does not acquire the rights and does not assume the
obligations arising from filiation, and is therefore in the same situation as if his
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name had not been indicated in the birth certificate, except only in the hypo-
thesis, irrelevant in this case, that he, in turn, intends to either recognise the
child within the meaning of Article 127 or initiate judicial proceedings for the
assessment of paternity.

8. Corte di Cassazione, order of 12 January 2023 No 663 ....................... 642

For the purposes of verifying the timeliness of the appeal against the judgment
by which the court hearing the legal separation of the spouses declares that the
Ttalian court has no jurisdiction over the applications relating to the custody
and maintenance of the couple’s minor children, to be filed exclusively by
electronic means pursuant to Article 16-bzs, paragraph 9-ter of Decree-Law 18
October 2012 No 179, only the receipt of successful delivery by the Ministry
of Justice’s certified e-mail operator is valid. In fact, pursuant to paragraph 7
of the aforementioned Article, the filing by telematic means is deemed to have
taken place when the receipt of successful delivery by the Ministry of Justice’s
certified e-mail operator is generated. Conversely, no invalidating significance
can be attributed to the circumstance of the electronic filing of the document
in a registry other than the registry dedicated to contentious matters: on one
hand, such a circumstance does not determine, even in general, a nullity, in the
absence of express provision of law (Art. 156 of the Code of Civil Procedure),
as it only amounts to a mere irregularity; on the other hand, once the docu-
ment has been entered in the computerised registry of the court, after gene-
ration of the receipt of delivery by the Ministry’s certified e-mail operator, the
purpose is always fulfilled, since it is premised on establishing the contact
between the party and the judicial office, just as on establishing the contact
with the other parties so as to ensure their right of defence, which is relevant
for the purposes of establishing the procedural relationship.

For the purposes of establishing jurisdiction and identifying the applicable law
in relation to applications on the custody and maintenance of children made in
the context of legal separation proceedings between the parents of two minors
having dual citizenship, Italian zure sanguinis and American zure soli, measures
concerning the children must be assessed in relation to the function performed
and, therefore, those that, while affecting parental authority, pursue a child-
protection purpose, fall within the scope of Article 42 of Law 31 May 1995 No
218. Pursuant to that provision and [Article 1] of The Hague Convention of
1961, Ttalian courts do not have jurisdiction, in favour of the jurisdiction of the
United States of America, in relation to applications relating to the custody
and maintenance of the two minors, born and always residing in the United
States: in fact, the mandatory criterion of attribution of jurisdiction based on
the so-called proximity, laid out in the best interests of the child, is so signi-
ficant that it also entails the exclusion of the validity of the consent to proro-
gation of jurisdiction on the part of the respondent parent, at the time of their
commencement of proceedings; furthermore, Article 4 of that Convention,
which establishes the priority of the measures adopted by the court of the
State of which the child is a national over those adopted in the place of
habitual residence, cannot be applied in the case of children with dual natio-
nality.

9. Corte di Cassazione (plenary session), order of 27 February 2023 No 5830 ...... 647
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In an action for judicial separation between spouses brought by the husband,
an Ttalian national with a certificate of residence in Italy for more than six
months, the jurisdiction of Italian courts is established on the basis of the
applicant’s habitual residence if he resided there for at least six months im-
mediately before the application was made and is a national of the Member
State referred to in Article 3(a), sixth indent, of Regulation (EC) No 2201/
2003 of 27 November 2003, since habitual residence must be identified with
the place of actual residence, where there is actual and continuous pursuit of
personal and, where appropriate, working life at the date the application is
made. In this regard, the registry certifications contained in public registers
have an essential function, i.e., that of legal certainty, and major economic and
social importance, inasmuch as they produce or circulate special means of
certainty regarding events, which, directly or indirectly, make economic and
social relations secure, or at least easier. It follows that, when one intends to
claim the falsity of the findings of a certification of residence, it is necessary
that the proof, where admitted, be extremely rigorous in its evidence and
certain in its outcome. The allegations, supported by evidence and further
circumstantial elements lacking conclusiveness, according to which the hu-
sband’s registered residence in Italy is formal and fictitious are not sufficient,
where other elements are consistent with that residence, such as the location in
Ttaly of the husband’s network of friendships and contacts as well as of the
medics who treat him, his role as director of a paternal company established in
Ttaly, ownership of real estate property in Italy, registration in the Italian
register of financial promoters and in the Italian Health Service, an Italian
telephone number, and the cancellation of the lease of the flat in Italy.

10. Corte di Cassazione (plenary session), order of 27 February 2023 No 5868 ... .. 651

Pursuant to Article 7(1)(a) of Regulation (EU) No 1215/2012 of 12 December
2012, applicable ratione temporis, Italian courts have jurisdiction over an
action for revocation brought against a natural person domiciled in the United
Kingdom who had entered into a contract of guarantee with an Italian credit
institution in order to guarantee the obligations that a commercial company
had entered into in relation to that credit institution. In fact, in the instant case
Article 18(2) of that Regulation, according to which an action against a con-
sumer may be brought only before the authorities of the Member State in
which the consumer is domiciled, does not apply since a guarantor who has
contracted for purposes outside his private sphere and instead relates to the
purposes of the professional activity carried on by him and his spouse does not
qualify as a consumer.

11. Corte di Cassazione, order of 28 February 2023 No 5988 ................... 654

With respect to an ordinary action for revocation brought in Italy against an
Ttalian company, which was the beneficiary in a sale of assets carried out by a
Swiss company, later declared bankrupt, the legal standing of a creditor (who
acts, in his own name but on behalf of the estate) of the bankrupt company
must be recognised by virtue of a special agreement concluded with the Swiss
bankruptcy administration pursuant to Article 260 of the Swiss Federal Act of
11 April 1889 on Debt Collection and Bankruptcy.

12. Corte di Cassazione (plenary session), order of 9 March 2023 No 7065 ....... 657
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Since the action brought by an Italian company against a Saudi Arabian
company seeking a declaration that a preliminary contract of sale of a future
asset is void and the restitution of sums unduly paid on the basis of that
contract falls within the concept of ‘matters relating to a contract’ within
the meaning of Article 5(1)(a) of Regulation (EC) No 44/2001 — applicable,
ratione temporis, also to relations with defendants domiciled in non-Member
States by virtue of the reference made by Article 3(2) of Law 31 May 1995 No
218 to the Brussels Convention of 27 September 1968, as subsequently amen-
ded — Ttalian courts have jurisdiction over both claims. This is supported by
the need to ensure the harmony of judgments — which requires that the court
hearing the application for restitution and the court having jurisdiction to rule
on the assessment of the invalidity of the contract (which constitutes a logical
antecedent to the decision on the right to restitution) coincide — and by the
fact that, for the purposes of identifying the court having jurisdiction, the
relevant place is not the place where the undue service was performed in
implementation of the invalid contractual obligation but, rather, the place
where the different obligation to repay the sums unduly received must be
fulfilled, to be identified in the light of the substantive law referred to by
the rules of private international law of the court seised and coinciding, in the
instant case, with the domicile of the Italian creditor.

EU CASE LAW (¥

Contracts: 5, 6, 11.

EC Regulation No 2201/2003: 13, 14.
EC Regulation No 1393/2007: 10.

EC Regulation No 4/2009: 14.

EU Regulation No 1215/2012: 9, 12.
EU law: 3.

External relations: 2.

Freedom to provide services: 4.
Intellectual property rights: 7.
Preliminary ruling on interpretation: 1, 8.
Treaties and general international rules: 6, 11.

1. Court of Justice, 6 October 2021 case C-561/19, Consorzio Italian Management
and another v. Rete Ferroviaria Italiana s.p.a ............................. 690

Article 267 TFEU must be interpreted as meaning that a national court or
tribunal against whose decisions there is no judicial remedy under national law
must comply with its obligation to bring before the Court of Justice a question
concerning the interpretation of EU law that has been raised before it, unless
it finds that that question is irrelevant or that the provision of EU law in
question has already been interpreted by the Court or that the correct inter-
pretation of EU law is so obvious as to leave no scope for any reasonable

doubt.

(*) The paragraphs indicated in parenthesis refer to the Court’s reasoning in those parts reco-
gnized as relevant for private international law aspects.
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The existence of such a possibility must be assessed in the light of the cha-
racteristic features of EU law, the particular difficulties to which the interpre-
tation of the latter gives rise and the risk of divergences in judicial decisions
within the European Union.

Such a court or tribunal cannot be relieved of that obligation merely because it
has already made a reference to the Court for a preliminary ruling in the same
national proceedings. However, it may refrain from referring to the Court a
question for a preliminary ruling on grounds of inadmissibility specific to the
procedure before that court or tribunal, subject to compliance with the prin-
ciples of equivalence and effectiveness.

2. Court of Justice, 16 November 2021 case C-479/21 PPU, Criminal proceedings against
SN and others, Governor of Cloverhill Prison and others intervening ... ....... 687

Article 50 TEU, Article 217 TFEU and Protocol (No 21) on the position of
the United Kingdom and Ireland in respect of the Area of Freedom, Security
and Justice, annexed to the TEU and the TFEU, must be interpreted as
meaning that Article 62(1)(b) of the Agreement on the withdrawal of the
United Kingdom of Great Britain and Northern Ireland from the European
Union and the European Atomic Energy Community, read in conjunction
with the fourth paragraph of Article 185 thereof, and Article 632 of the Trade
and Cooperation Agreement between the European Union and the European
Atomic Energy Community, of the one part, and the United Kingdom of
Great Britain and Northern Ireland, of the other part, are binding on Ireland
(see also paras. 49-51, 54-58, 60-63, 67-69).

3. Court of Justice, 25 January 2022 case C-638/19, European Food SA and others v.
European Commission, Federal Republic of Germany and others intervening . . .. 686

In Achmea, the Court of Justice held that Articles 267 and 344 TFEU must be
interpreted as precluding a provision contained in an international agreement
concluded between two Member States under which an investor from one of
those Member States may, in the event of a dispute concerning investments in
the other Member State, bring proceedings against the latter Member State
before an arbitral tribunal whose jurisdiction that Member State has underta-
ken to accept. By concluding such an agreement, the Member States which are
parties to it agree to remove from the jurisdiction of their own courts and,
therefore, from the system of judicial remedies which the second subpara-
graph of Article 19(1) TEU requires them to establish in the fields covered by
EU law disputes which may concern the application or interpretation of EU
law. Such an agreement is, therefore, capable of preventing those disputes
from being resolved in a manner that guarantees the full effectiveness of that
law. Commission Decision 2006/928/EC establishing a mechanism for coope-
ration and verification of progress in Romania to address specific benchmarks
in the areas of judicial reform and the fight against corruption is, as long as it
has not been repealed, binding in its entirety on Romania. The benchmarks in
the annex to that Decision are intended to ensure that Romania complies with
the value of the rule of law, set out in Article 2 TEU, and are binding on it, to
the effect that Romania is required to take the appropriate measures to meet
those benchmarks, taking due account, under the principle of sincere coope-
ration laid down in Article 4(3) TEU, of the reports drawn up by the Com-
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mission on the basis of that Decision, and in particular the recommendations
made in those reports.

With effect from the date of Romania’s accession to the European Union, EU
law, including Articles 107 and 108 TFEU, was applicable to that Member
State. As the compensation sought by the arbitration applicants in the case in
question did not relate exclusively to the damage allegedly suffered before that
date of accession, the dispute brought before the arbitral tribunal cannot be
regarded as being confined in all respects to a period during which Romania,
which had not yet acceded to the European Union, was not yet bound by the
rules and principles of EU law. The arbitral tribunal before which that dispute
was brought does not form part of the EU judicial system which the second
subparagraph of Article 19(1) TEU requires the Member States to establish in
fields covered by EU law, which, with effect from Romania’s accession to the
European Union, replaced the mechanism for resolving disputes that might
concern the interpretation or application of EU law. First, that arbitral tribu-
nal is not a ‘court or tribunal of a Member State’ within the meaning of Article
267 TFEU and, second, the arbitral award delivered by that court is not
subject, in accordance with Articles 53 and 54 of the ICSID Convention, to
any review by a court of a Member State as to its compliance with EU law.
This assessment cannot be called into question by the fact that Romania had
consented to the possibility of litigation being brought against it in the context
of the arbitration procedure provided for by the BIT. Such consent, unlike
that which would have been given in commercial arbitration proceedings, does
not originate in a specific agreement reflecting the freely expressed wishes of
the parties concerned, but derives from a treaty concluded between two States
in the context of which they have, generally and in advance, agreed to exclude
from the jurisdiction of their own courts disputes which may concern the
interpretation or application of EU law in favour of arbitration proceedings.
In those circumstances, since, with effect from Romania’s accession to the
European Union, the system of judicial remedies provided for by the TEU
and TFEU replaced that arbitration procedure, the consent given to that effect
by Romania, from that time onwards, lacked any force.

4. Court of Justice, 10 February 2022 case C-219/20, LM v. Bezirkshauptmannschaft
Hartberg-Fiirstenfeld, Osterreichische Gesundbeitskasse intervening ... ...... 685

Article 5 of Directive 96/71/EC of 16 December 1996 concerning the posting
of workers in the framework of the provision of services, read in conjunction
with Article 47 of the Charter of Fundamental Rights of the European Union
and in the light of the general principle of EU law relating to the right to good
administration, must be interpreted as not precluding national legislation pro-
viding for a five-year limitation period for failure to comply with obligations
relating to the remuneration of posted workers (see also paras. 46-52).

5. Court of Justice, 24 February 2022 case C-451/20, Airbelp Ltd v. Austrian Airlines
AG. 691

Article 3(1) of Regulation (EC) No 261/2004 of 11 February 2004 establishing
common rules on compensation and assistance to passengers in the event of
denied boarding and of cancellation or long delay of flights, and repealing
Regulation (EEC) No 295/91 must be interpreted as meaning that that Regu-
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lation is not applicable to a flight with a connecting flight, booked under a
single booking but consisting of two flights, both of which are operated by a
Community air carrier, if both the departure airport of the first flight and the
arrival airport of the second flight are in the territory of a third country and
only the airport where the stopover takes place is in the territory of a Member
State.

6. Court of Justice, 7 April 2022 case C-561/20, Q and others v. United Airlines
Inc. 691

Article 3(1)(a), read in conjunction with Articles 6 and 7 of Regulation (EC)
No 261/2004 of 11 February 2004 establishing common rules on compensa-
tion and assistance to passengers in the event of denied boarding and of
cancellation or long delay of flights, and repealing Regulation (EEC) No
295/91, must be interpreted as meaning that a passenger on a connecting
flight, comprising two legs and subject to a single booking with a Community
carrier, departing from an airport located in the territory of a Member State
and arriving at an airport located in a third country via another airport in that
third country, is entitled to compensation from the third-country air carrier
which operated the entirety of that flight acting on behalf of that Community
carrier, where that passenger has reached his or her final destination with a
delay of more than three hours caused in the second leg of the said flight.

There is no factor such as to affect the validity of Regulation No 261/2004 in
the light of the principle of customary international law according to which
each State has complete and exclusive sovereignty over its airspace (see also
paras. 52-58, 61).

7. Court of Justice, 28 April 2022 case C-44/21, Phoenix Contact GmbH & Co. KG
v. HARTING Deutschland GmbH & Co. KG and others .................. 686

Article 9(1) of Directive 2004/48/EC of 29 April 2004 on the enforcement of
intellectual property rights must be interpreted as precluding national case-law
under which applications for znterim relief for patent infringement must, in
principle, be dismissed where the validity of the patent in question has not
been confirmed, at the very least, by a decision given at first instance in
opposition or invalidity proceedings.

8. Court of Justice, order of 19 May 2022 case C-7122/21, in the proceedings initiated
by Frontera Capital Sarl .......... ... .. . . . . . . . . i 690

In order to be entitled to refer to the Court of Justice a request for preliminary
ruling, the referring body must be able to be qualified as a ‘court’, within the
meaning of Article 267 TFEU, which it is for the Court to verify on the basis
of the same request. In order to assess whether a referring body can be
qualified as a ‘court’, within the meaning of Article 267 TFEU, a question
which falls solely under Union law, the Court takes into account a set of
elements, such as the legal origin of this body, its permanence, the obligatory
nature of its jurisdiction, the contradictory nature of its procedure, the appli-
cation, by said body, of legal norms as well as its independence. Furthermore,
it is necessary to examine the specific nature of the functions, jurisdictional or
administrative, which it exercises in the particular normative context in which
it referred the matter to the Court, with a view to verifying whether a dispute
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is pending before such a body and if the latter is called upon to rule in the
context of a procedure intended to result in a decision of a judicial nature. In
this case, it should be noted that the factual and regulatory context of the main
case, as set out in the request for a preliminary ruling, does not make it
possible to identify the existence of a dispute pending before the notary
concerned, within the framework of which the latter would be called upon
to render a decision of a jurisdictional nature.

In the present case, it is apparent from the request for a preliminary ruling
that, following a request made by a company governed by Luxembourg law,
the notary concerned was sanctioned by the general directorate of registers
and notaries for having, in violation of the applicable national regulations,
issued European orders for payment against several debtors having their ha-
bitual residence in Spanish territory and that, considering itself directly em-
powered by Regulation (EC) No 1896/2006 to issue European orders for
payment in cross-border cases, the notary concerned decided to refer the
Court for a preliminary ruling regarding the direct effect of this Regulation
as well as the primacy of Union law. In those circumstances, it must be
considered that, in the absence of elements to establish that, in the particular
context in which she brought the matter before the Court, the notary concer-
ned can be considered as exercising a judicial function and thus be empowe-
red to address, under Article 267 TFEU, preliminary questions to the Court
concerning the interpretation of Union law, this notary cannot be described as
a ‘court’ within the meaning of Article 267 TFEU, with no need to examine
whether said notary meets the other criteria. Having regard to the foregoing
considerations, the request for a preliminary ruling made by the notary con-
cerned is manifestly inadmissible, pursuant to Article 53(2) of the Rules of
Procedure.

9. Court of Justice, 30 June 2022 case C-652/20, HW and others v. Allianz Elementar
Versicherungs AG ... ... . . . 681

Article 11(1)(b) of Regulation (EU) No 1215/2012 of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters must be interpreted as meaning that, where that provision
is applicable, it determines both the international jurisdiction and the local
jurisdiction of the court of a Member State within whose jurisdiction the
claimant is domiciled (see also paras. 22-24, 34-42, 46-57).

10. Court of Justice, 7 July 2022 case C-7/21, LKW WALTER Internationale Tran-
sportorganisation AG v. CB and others ................................... 678

Article 8(1) of Regulation (EC) No 1393/2007 of 13 November 2007 on the
service in the Member States of judicial and extrajudicial documents in civil or
commercial matters (service of documents), and repealing Council Regulation
(EC) No 1348/2000, read in conjunction with Article 47 of the Charter of
Fundamental Rights of the European Union, must be interpreted as preclu-
ding legislation of the Member State of the authority which issued a document
to be served, pursuant to which the starting point of the one-week period
referred to in Article 8(1) of that Regulation, within which the addressee of
such a document may refuse to accept it on one of the grounds set out in that
provision, is the same as the starting point for the period within which a
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remedy is to be sought against that document in that Member State. Articles
13 and 28 of Regulation (EU) No 650/2012 on jurisdiction, applicable law,
recognition and enforcement of decisions and acceptance and enforcement of
authentic instruments in matters of succession and on the creation of a Eu-
ropean Certificate of Succession must be interpreted as meaning that a de-
claration concerning the waiver of succession made by an heir before a court
of the Member State of his or her habitual residence is regarded as valid as to
form in the case where the formal requirements applicable before that court
have been complied with, without it being necessary, for the purposes of that
validity, for that declaration to meet the formal requirements of the law ap-
plicable to the succession (see also paras. 34-49).

11. Court of Justice, 14 July 2022 case C-500/20, OBB-Infrastruktur Aktiengesell-
schaft v. Lokomotion Gesellschaft fiir Schienentraktion mbH ............... 693

Where a case is brought before it in accordance with Article 267 TFEU, the
Court of Justice of the European Union has jurisdiction to interpret Article 4,
Article 8(1)(b) and Article 19(1) of Appendix E to the Convention concerning
International Carriage by Rail of 9 May 1980, as amended by the Vilnius
Protocol of 3 June 1999, entitled ‘Uniform Rules concerning the Contract
of Use of Infrastructure in International Rail Traffic (CUI)’.

Article 8(1)(b) of Appendix E to the Convention concerning International
Carriage by Rail of 9 May 1980, as amended by the Vilnius Protocol of 3
June 1999, must be interpreted as meaning that the liability of the infrastruc-
ture manager for loss of or damage to property does not cover the costs
incurred by the railway undertaking in order to lease replacement locomotives
while the damaged locomotives were being repaired.

Article 4 and Article 19(1) of Appendix E to the Convention concerning
International Carriage by Rail of 9 May 1980, as amended by the Vilnius
Protocol of 3 June 1999, must be interpreted as meaning that the parties to
the contract may extend their liability by a blanket reference to national law,
under which the scope of the infrastructure manager’s liability is broader and
that liability is dependent on the existence of fault (see also paras. 42, 51-52,
65-66, 68-77).

12. Court of Justice, 14 July 2022 joined cases C-274/21 and C-275/21, EPIC Fi-
nancial Consulting Ges.m.b.H. v. Republic of Austria and another .. ........ 684

Regulation No 1215/2012 is applicable only where a dispute concerns several
Member States or a single Member State provided, in the latter case, that
there is an international element because of the involvement of a third State.
That situation is such as to raise questions relating to the determination of
international jurisdiction. When the international element is lacking, as in the
present proceedings, that Regulation does not apply.

13. Court of Justice, 14 July 2022 case C-572/21, CCv. VO .................... 667

Article 8(1) of Council Regulation (EC) No 2201/2003 of 27 November 2003
concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing Re-
gulation (EC) No 1347/2000, read in conjunction with Article 61(a) of that
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Regulation, must be interpreted as meaning that a court of a Member State
that is hearing a dispute relating to parental responsibility does not retain
jurisdiction to rule on that dispute under Article 8(1) of that Regulation where
the habitual residence of the child in question has been lawfully transferred,
during the proceedings, to the territory of a third State that is a party to the
Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in Respect of Parental Responsibility and Measures for the Pro-
tection of Children (see also paras. 27-30, 32-44).

14. Court of Justice, 1 August 2022 case C-501/20, MPA v. LCDNMT .......... 669

Article 3(1)(a) of Council Regulation (EC) No 2201/2003 concerning jurisdic-
tion and the recognition and enforcement of judgments in matrimonial matters
and the matters of parental responsibility, repealing Regulation (EC) No 1347/
2000, and Article 3(a) and (b) of Council Regulation (EC) No 4/2009 on
jurisdiction, applicable law, recognition and enforcement of decisions and
cooperation in matters relating to maintenance obligations must be interpreted
as meaning that the status of the spouses concerned as members of the con-
tract staff of the European Union, working in the latter’s delegation to a third
country and in respect of whom it is claimed that they enjoy diplomatic status
in that third State, is not capable of constituting a decisive factor for the
purposes of determining habitual residence, within the meaning of those pro-
visions.

Article 8(1) of Regulation No 2201/2003 must be interpreted as meaning that,
for the purposes of determining a child’s habitual residence, the connecting
factor of the mother’s nationality and her residence, prior to the marriage, in
the Member State of the court seised of an application relating to parental
responsibility is irrelevant, whereas the fact that the minor children were born
in that Member State and hold the nationality of that Member State is insuf-
ficient.

Where no court of a Member State has jurisdiction to rule on an application
for the dissolution of matrimonial ties pursuant to Articles 3 to 5 of Regulation
No 2201/2003, Article 7 of that Regulation, read in conjunction with Article 6
thereof, must be interpreted as meaning that the fact that the respondent in
the main proceedings is a national of a Member State other than that of the
court seised prevents the application of the clause relating to residual juri-
sdiction laid down in Article 7 to establish the jurisdiction of that court
without, however, preventing the courts of the Member State of which the
respondent is a national from having jurisdiction to hear such an application
pursuant to the latter Member State’s national rules on jurisdiction.

Where no court of a Member State has jurisdiction to rule on an application
relating to parental responsibility pursuant to Articles 8 to 13 of Regulation
No 2201/2003, Article 14 of that Regulation must be interpreted as meaning
that the fact that the respondent in the main proceedings is a national of a
Member State other than that of the court seised does not preclude the
application of the clause relating to residual jurisdiction laid down in Article
14 of that Regulation.

Article 7 of Regulation No 4/2009 must be interpreted as meaning that: where
the habitual residence of all the parties to the dispute in matters relating to
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maintenance obligations is not in a Member State, jurisdiction founded, on an
exceptional basis, on the forum necessitatis referred to in Article 7 may be
established if no court of a Member State has jurisdiction under Articles 3 to 6
of that Regulation, if the proceedings cannot reasonably be brought or con-
ducted in the third State with which the dispute is closely connected, or
proves to be impossible, and there is a sufficient connection between the
dispute and the court seised; in order to find, on an exceptional basis, that
proceedings cannot reasonably be brought or conducted in a third State, it is
important that, following an analysis of the evidence put forward in each
individual case, access to justice in that third State is, in law or in fact,
hindered, in particular by the application of procedural conditions that are
discriminatory or contrary to the fundamental guarantees of a fair trial, wi-
thout there being any requirement that the party relying on Article 7 demon-
strates that he or she has been unsuccessful in bringing or has attempted to
bring the proceedings in question before the courts of the third State concer-
ned; and in order to consider that a dispute must have a sufficient connection
with the Member State of the court seised, it is possible to rely on the natio-
nality of one of the parties (see also paras. 41-42, 44-66, 70-78, 81-91, 93-96,
99, 101-113).
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