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1. Belluno Tribunal, 27 January 2022 ............ooiiiiiii i, 367

In an action brought by an Italian citizen seeking the judicial declaration of
paternity of a Ukrainian woman’s minor child, conceived and born during the
woman’s marriage to another Ukrainian citizen, the judgment of disavowal of
paternity rendered in Ukraine, which uncritically accepts the declarations of the
alleged father and mother — hence, granting them the power to unilaterally
modify the status of the minor child, not represented in the proceedings, to
the substantial detriment of the child’s interests — cannot be recognised. The
principle according to which, until proven otherwise, the husband is presumed
to be the father of the child conceived and born during the marriage falls within
the concept of public policy, referred to in Article 64(g) of Law 31 May 1995
No 218: in this context, “proof to the contrary” must be understood to mean a
judicial ascertainment that is not limited to non-contestation and to the mere
acceptance of the declarations of the parties, who would otherwise be given, in
an entirely arbitrary manner, the power to decide on the child’s status, thus also
causing the parents’ obligation to maintain the child to lapse. The same judg-
ment is also contrary to the principles of procedural public order and the
fundamental right of the defence, as set out in Article 64(b) of Law No 218/
1995, since it was issued without the child, as the interested party, being granted
the right to be heard, as provided pursuant to Article 247 of the Civil Code,
which mandates the compulsory joinder of parties of “the alleged father, the
mother and the child in the proceedings for disavowal”.

2. Corte di Cassazione, order of 4 May 2022 No 14019 ........................ 372

Pursuant to Article 39 of the Code of Civil Procedure, a relationship of depen-
dency and continency exists as a result of the simultaneous pendency of an
opposition to the enforcement of a Danish payment injunction — brought under
Article 615(2) of the Code of Civil Procedure — and an action — brought as a
precautionary measure, upheld at first instance and pending before the Court of
Appeal - for refusal of recognition and enforcement of the Danish injunction in
Ttaly pursuant to Articles 45 and 47 of Regulation (EU) No 1215 of 12 Decem-
ber 2012 on the ground that such injunction is manifestly contrary to public
policy. Accordingly, to prevent a possible conflict of judgments, it is reasonable
to stay the proceedings of opposition to the enforcement pursuant to Articles
295 and 337(2) of the Code of Civil Procedure, pending a final decision on the
application for refusal. On one hand, the action to ascertain possible grounds for
refusal of recognition and enforcement in Italy of the Danish injunction and the
opposition to enforcement against the same injunction do not have the same
subject-matter, one concerning recognition in Italy of the foreign judgment
deciding on the claim and the other being a procedure to oppose enforcement
of the same judgment. On the other hand, the 7pso jure enforceability of court
orders issued in other Member States, provided for by Regulation (EU) No
1215/2012, is not applicable to measures issued at the outcome of proceedings
for refusal of recognition and enforcement of judgments pursuant to Articles 45
and 47 of that Regulation: to the contrary, such measures are governed by the
law of the requested Member State and their effect is subject to res judicata.

3. Corte di Cassazione (plenary session), order of 28 June 2022 No 20802 ....... 375

In an action for contractual and, in the alternative, non-contractual liability



brought against a Swiss bank and concerning the latter’s breach of contract in
the management of a portfolio of five insurance policies taken out by a legal
person in its own name and on behalf of the applicants, natural persons
domiciled in Ttaly in the context of a fiduciary mandate conferred by them,
Ttalian courts do not have jurisdiction over the contractual aspects of the
claim, notwithstanding the clauses extending Italian jurisdiction contained in
the fiduciary mandate and in one of the policies taken out. In fact, the effects
of the link between the two contracts do not affect jurisdiction, nor can Article
16(1) of the Lugano Convention of 30 October 2007 be applied in the instant
case, since, on one hand, the status of consumer does not entail the automatic
applicability of the rule contained in that provision, given that Article 15 of the
Convention distinguishes between contracts with consumers that fall sic et
simpliciter within the scope of application of the Convention (sale of movable
goods on instalment credit terms or loans connected with financing for such
sales) and contracts with consumers for which it is required that the trader
perform their activity in the Member State where the consumer is domiciled or
that such activity is directed, by whatever means, towards that State, that is to
say, that it is offered to potential customers in that State; on the other hand, in
a contract for the benefit of a third party, for the purposes of the application
of the consumer protection rules, it is necessary to look at the position of the
parties concluding the contract and not at that of the third party beneficiary.
Since it is uncontroversial that the contract was performed in Switzerland,
Ttalian jurisdiction may also not be established pursuant to Article 5(1)(a) of
the Lugano Convention, which postulates the jurisdiction of the court of the
place where the obligation in question was or is to be performed.

With regard to the subordinate claim of non-contractual liability — in spite of
the fact that, where the plaintiff brings a principal and a subordinate claim
against a defendant not resident in Italy, the existence of the jurisdiction of the
Ttalian court must be verified with exclusive reference to the principal claim —
in accordance with the principles of due process and reasonable duration of
the proceedings established at Article 111(1) and (2) of the Italian Constitu-
tion. The power of the Plenary Session of the Court of Cassation to rule on
jurisdiction must be exercised with reference to all the claims, given the need
to resolve the question of jurisdiction once and for all on the entire dispute,
but without dissolving the link of subordination desired by the party. It
follows that the conflict must be resolved by referring the parties to the court
with jurisdiction over the main claim and declaring the, possibly different,
jurisdiction over the subordinate claim, the latter declaration being relevant
only subject to the definition of the preliminary claim, pursuant to Article 295
of the Code of Civil Procedure, which provides for the stay of the proceedings
until the foreign court’s decision on the main claim is rendered. With respect
to such a subordinate claim, Italian courts do not have jurisdiction since,
pursuant to Article 5(3) of the Lugano Convention, Italy is relevant neither
as the place where the damage occurred nor as the place where the event
giving rise to the damage occurred: in the first case because, according to the
case-law developed by the Court of Justice in this matter, the courts of the
investor’s domicile have jurisdiction to rule on the economic damage suffered
by the investor only where that damage arose on an account held with a bank
established in that same State, and in the second case because the management
instructions giving rise to the damage were given in Switzerland.



4. Corte di Cassazione (plenary session), order of 6 July 2022 No 21351 ......... 384

With reference to the establishment of jurisdiction in an action brought by an
Ttalian television company seeking compensation for the damage suffered as a
result of the unlawful uploading onto an online platform, operated by a
company under Russian law but also accessible from Italy, of content extra-
cted unlawfully from television programmes broadcast by the applicant, nei-
ther Article 24(1)(d) of the Convention between the Italian Republic and the
Union of Soviet Socialist Republics of 25 January 1979 on legal assistance in
civil matters nor Article 120 of the Italian Industrial Property Code (Legisla-
tive Decree 10 February 2005 No 30) are applicable. In fact, the former does
not provide for grounds of jurisdiction but merely lays down the conditions
for recognising judgments delivered by the courts of the two countries, while
the latter sets out “rules of jurisdiction and venue” for actions in industrial
property matters, the scope of which, however, is limited to actions relating to
the registration and validity of patent rights. With respect to such an action,
Ttalian courts have jurisdiction pursuant to Article 5(3) of the Brussels Con-
vention of 27 September 1968, the application of which extends to defendants
domiciled in a non-EU Member State by virtue of the reference made to it in
Article 3(2) of Law 31 May 1995 No 218 (since Regulation (EC) No 44/2001
of 22 December 2000 and Regulation (EU) No 1215/2012 of 12 December
2012 have effectively replaced the above-mentioned Brussels Convention
when they entered into force, but with exclusive reference to the Member
States of the European Union), since the harmful event occurred in Italy. This
conclusion is drawn in consideration of the conduct of the defendant compa-
ny, which is alleged to have contributed to the unlawful uploading onto the
Russian portal of audiovisual contents culpably captured from the plaintiff
company’s television programmes made accessible and communicated to the
public of the users, given that “most of the contested contents had been
uploaded by a single [Italian] user”, resulting in the production of the initial
damage in Italy. In this respect, it is of note that it is not possible, for the
purposes of determining the place where the harmful event occurred in the
matter of unlawful acts committed via the Internet, to refer exclusively to the
place where the servers used by the hosting provider are operated. This
originates from the fact that communication via the Internet occurs well
beyond the physical space hosting the equipment: in fact, it is a communica-
tion activity intended to expand and develop its harmful effects elsewhere,
including the place where the centre of interests of the injured party is located
which, in the case of legal persons, usually coincides with the place of their
statutory seat.

5. Milan Tribunal, order of 31 August 2022 ... .....coouiiiiii e, 458

Pursuant to Article 60 of Law 31 May 1995 No 218, Korean law governs the
assessment of the formal validity of a power of attorney issued in South Korea.
Such a power of attorney — while exempt from the requirement of legalisation
by the Italian consular authority and from the so-called “apostille” pursuant to
The Hague Convention of 5 October 1961, and while provided, in the instant
case, with a translation in Ttalian (as opposed to the notary’s certification,
which is only in Korean and English) — is null and void for the purposes of
Article 12 of Law No 218/1995. In line with the general principle according to
which pre-trial documents must be translated in Italian by an expert, pursuant



to Article 12 of Law No 218/1995 the power of attorney is null and void
absent the translation of both the power of attorney and the certification of
the notary stating that the signature was affixed in his presence by a person
whose identity the notary had ascertained.

In the same proceedings, flaws in the power of attorney may not be remedied,
given the precautionary nature of the appeal, by the assignhment of a peremp-
tory time limit pursuant to Article 182 of the Code of Civil Procedure.

6. Corte di Cassazione (plenary session), order of 29 September 2022 No 28427 ... ... 390

Pursuant to Article 5(3) of Regulation (EC) No 44/2001 of 22 December
2000, applicable ratione temporis, Ttalian courts do not have jurisdiction over
an action for the compensation of damages brought by the children, domiciled
in Ttaly, of the victim of a road accident occurred in Germany: in fact, while
the rule on jurisdiction in matters relating to non-contractual obligations,
which allows the plaintiff to bring proceedings both before the authorities
of the locus actus and those of the locus dammni, is intended to ensure the
proper administration of justice and procedural economy, it is not intended
to provide enhanced protection for the weaker party. It should also be noted
that, firstly, the special nature of the rule requires a restrictive interpretation,
which cannot go so far as to confer jurisdiction on the court of the place where
the relatives of the victim of an accident, occurring in another Member State,
claim to have suffered monetary consequences — as clarified by the Court of
Justice of the European Union, which has specified, on the one hand, that, for
the purposes of determining the law applicable to the compensation claims of
the relatives of a road accident victim, the place where that direct damage
occurred will be the relevant connecting factor, irrespective of the place where
the indirect consequences of that accident occurred. This applies even though,
in accordance with Italian law, the damage suffered by the victim’s relatives is
classified as “direct” since the rules of European Union law, which do not
expressly refer to the law of the Member States for the purposes of determi-
ning their own terms, must be subject to an autonomous and uniform inter-
pretation. Secondly, nor is it possible, in such a case, to have recourse to the
forum of the plaintiff’s centre of interests: in fact, such a possibility, which
corresponds to the ubiquitous nature of online torts, is to be understood as
being limited to actions brought by victims of infringements committed via the
Internet.

7. Corte di Cassazione (plenary session), order of 11 November 2022 No 33366 .. ... 398

Pursuant to, respectively, Article IX(4) of the London Agreement of 19 June
1951 Between the Parties to the North Atlantic Treaty Regarding the Status of
Their Forces (“SOFA”), Article 8 of the Paris Agreement of 26 July 1961 on
the special conditions for the installation and operation on Italian territory of
International Military Headquarters, the customary rule on restricted immu-
nity, Articles 2 and 39 of the Italian Constitution and Article 28 of Law 20
May 1970 No 300 (the so-called Workers’ Statute), Italian courts have juri-
sdiction over the action brought by a trade union association against the
United States of America and the General Headquarters of the American
military bases in Italy to ascertain the infringement (also due to unlawful
discrimination) of the right to form and join trade unions of the plaintiff



and the Italian civilian workers of the aforesaid bases adhering to it. This is
supported by the two following reasons. On one hand, jurisdiction of Ttalian
courts is supported by the fact that the “conditions of protection” of Italian
citizens recruited for local manpower needs in order to meet the material
requirements of the military organs and civil offices of NATO member coun-
tries (so-called personnel with local status), subject to the legislation of the
State of stay in accordance with both the London Convention and the Paris
Agreement (being, however, excluded that the latter — which constitutes im-
plementation of the first with reference to the Italian territory — is applied only
with reference to inter-allied military bases and not to the military bases of the
United States that also operate in the NATO context), are guaranteed by the
active trade union presence in the workplace, in application of Articles 2 and
39 of the Italian Constitution (which recognises trade union action as a pro-
jection of the recognition and guarantees of the fundamental rights of wor-
kers). Hence, it follows that the aforementioned action is also subject to Italian
law in accordance with Article IX(4) SOFA, which does not preclude either
the fact that, at the time of its stipulation and ratification, the workers’ statute
did not yet exist (since the reference to Italian law made by that provision is
formal and not substantial), or the possibility of criminal liability for failure to
comply with the decree issued in accordance with Article 28 of the Workers’
Statute, a hypothesis falling within the scope of the rules laid down by SOFA
itself. On the other hand, jurisdiction of Italian courts is supported by the fact
that the intervention of the Italian court cannot, in the instant case, negatively
affect the prerogatives and interests of the foreign State, whose presence in
such disputes is excluded, at root, by Article IX(4) SOFA, which places said
disputes outside the applicative perimeter of restricted immunity, on account
of their peculiar functional cause, imbedded into the consideration which is
typical of the subordinate employment relationship and is preordained exclu-
sively to satisfy the local material needs of the armed force in the military base
established in the host State.

8. Corte di Cassazione, order of 24 November 2022 No 34658 .................. 407

Since the protection of personal data is closely connected to the protection of
fundamental rights, it being preordained to the protection of the personal
dignity of the person concerned within the meaning of Articles 3(1) and 2
of the Italian Constitution, the order by which, in accordance with Articles 1
and 8 of the Charter of Fundamental Rights of the European Union and with
the relevant case-law of the Court of Justice of the European Union, the
Ttalian Data Protection Authority (Garante per la protezione dei dati personalr)
ordered — after balancing the rights of the data subject and the right to
freedom of information in accordance with the standards of protection pro-
vided by national law — a search engine operator to de-index a given content
from all versions of that engine, including those outside Europe, is admissible
since, in the instant case, the data subject resided and carried out his profes-
sional activity outside the European Union.

9. Corte di Cassazione, order of 27 December No 37833 ........................ 418

In the case of international child abduction, in light of the applicability in Italy
of the Council of Europe Convention on Preventing and Combating Violence
Against Women and Domestic Violence, signed in Istanbul on 11 May 2011



and ratified with Law 27 June 2013 No 77, the court, when the recurrence of a
form of violence falling within the scope of the aforesaid Convention is alle-
ged, shall verify whether and to what extent such violence (provided it occur-
red) is such as to affect the overall assessment of the facts and of the preli-
minary findings relevant to the adoption of the requested return order, albeit
within the limits provided for by Article 13(b) of the Hague Convention of 25
October 1980 on the Civil Aspects of International Child Abduction. Hence,
the decision by which the court granted the application for return to Ecuador,
lodged by the father of two minors retained in Italy by their mother, on the
assumption that they would live well in Quito with their mother, given the
father’s choice to voluntarily move out of the family home in Quito, is flawed
and must be set aside, with referral back to the same Family Court, in a
different composition. In fact, in the instant case the assessment of the absence
of risk and/or intolerable situations in the event of return to that country in
accordance with Article 13 of the 1980 Hague Convention was not carried
out, not even with regard to the standards set out by the Istanbul Convention,
which are abstractly capable of constituting a grave risk for the children of
being exposed, by the fact of their return, to physical and psychological harms,
or in any case of facing an intolerable situation.

10. Corte di Cassazione (plenary session), order of 10 January 2023 No 361 ..... 425

In an action brought by an Italian company against a French company for
compensation of damages for breach of the obligations under a contract for
the supply of an industrial plant, which provided, zuter alia, for the installation
of industrial equipment and a series of other activities to be carried out at the
defendant company’s plant in Italy, Italian courts have jurisdiction. On one
hand, the prorogation clause in favour of the French court, included in the
general terms and conditions of the contract in a text which is separate and
autonomous from the text of the contract but lacking any connection or
specific reference in the text of the contract and merely referred to in the
table of contents of the contract, does not constitute, according to the settled
interpretation of the Court of Justice of the European Union, the subject-
matter of a specific negotiated agreement between the parties, manifested in a
clear and precise manner, within the meaning of Article 17 of the Brussels
Convention of 27 September 1968, transposed in Article 25 of Regulation
(EU) No 1215/2012 of 12 December 2012. On the other hand, Italian courts
have jurisdiction because, since the contract at issue must be classified as a
contract for the provision of services — in fact, for the purposes of differen-
tiating between a contract for sale of goods and a contract for services, when
the performance of doing, which characterises a contract for the provision of
services, is accompanied by the performance of giving, which is typical of a
sale, regard must be had to whether or not the work prevails over the subject-
matter, having regard to the intention of the contracting parties as well as to
the objective meaning of the transaction in order to ascertain whether the
delivery of material is a mere means for the production of goods and the work
the purpose of the contract (which is, therefore, a contract for the provision of
services), or whether the work is the means for the transformation of the
materials and obtaining the goods the actual purpose of the contract (which
is, therefore, a contract for the sale of goods) — the place where the obligation
in question has been or is to be performed within the meaning of Article 5(1)



of the 1968 Brussels Convention is to be determined in accordance with the
law governing the obligation at issue according to the conflict rules of the
court seised, z.e. Article 57 of Law 31 May 1995 No 218 — therefore, the law of
the country with which the contract is most closely connected (in this case
Ttaly) —, and not on the basis of the place of delivery of the goods (in France)
within the meaning of Article 5(1) of the 1968 Brussels Convention, as incor-
porated in the first indent of Article 5(1)(b) of Regulation (EC) 44/2001 of 22
December 2000. The parties’ choice of French law is of no relevance for the
same reasons as those given with regard to the prorogation clause.

11. Corte di Cassazione, 19 January 2023 No 1544 ............................ 435

For the purposes of the application of Article 73(3) (formerly Article 87(3)) of
Presidential Decree 22 December 1986 No 917, Consolidated Law on Income
Tax (Testo unico delle imposte sul reddito, also known as the T.U.LR), which
indicates the registered office, the seat of administration and the principal
object as equal and alternative connecting criteria between the taxpayers (in
this case, companies) of direct taxation and the territory of the Italian State,
the recurrence of which, for the greater part of the tax period, determines the
taxpayer’s residence in Italy and, with it, its subjection to the taxing power of
the Ttalian tax authorities (regardless of the ascertainment of a possible elusive
purpose of the taxpayer), the notion of “seat of administration”, as opposed to
“registered office”, coincides with the notion of “effective seat” (of civil law
matrix), understood as the place where the administrative and management
activities of the entity are actually carried out and where the meetings are
convened, 7.¢. the place designated, or permanently used, for the centralisation
— in internal and third party relations — of the corporate bodies and offices
with a view to the completion of business and the drive of the entity’s activity.
It is understood that such an assessment, in the individual case in point,
precisely because it is aimed at ascertaining an “effective” datum, cannot fail
to also take into account those relevant substantial factors (including, in the
event, the performance of the main activity) which - in the face of formal data
relating to the geographical location of the place where the administrative and
management activity is performed — point, instead, to the effective attribution
of the latter to a different territorial context. In particular, for the purposes of
ascertaining whether a foreign company controlled by an Italian company
resides in Ttaly for tax purposes, the identification of the place from which
management impulses or administrative directives emanate cannot constitute
the exclusive criterion for ascertaining the seat of “effective management”
where it is identified with the (legal or administrative) seat of the Italian parent
company. In such a case, it is also necessary to ascertain that the foreign
subsidiary is not a purely artificial construction, but corresponds to a real
entity that actually carries on its activities in accordance with its statute or
bylaws, since foreign companies are not, therefore, deprived of their legal and
patrimonial autonomy and, therefore, automatically qualifiable as screens. The
concept of the “seat of administration” cannot simply coincide with the ma-
nagement and coordination activity that the parent company, or in any event
the controlling company, exercises over the subsidiary, using that prerogative
typical of corporate control referred to in Article 2359 of the Italian Civil
Code, which is realised through acts of strategic and operational direction
that connote the state of dependence of the interests of the subsidiary to



the benefit of the group as a whole or of the controlling company. The actual
transfer, to the parent company, of the seat of the subsidiary’s administration
presupposes, on the other hand, a higher degree of concrete hetero-direction,
constituting a case in which the parent company takes on the features of a true
and proper indirect administrator of the subsidiary, of which it appropriates
the entrepreneurial impetus, depriving it of all sovereign prerogatives with
regard to its own operations and reducing it to a mere satellite or dependency
(that is to say, to a non-effective structure, in respect of which, therefore, the
protection granted by EU law to freedom of establishment would not even
operate, as has already been pointed out).

Consequently, the judgment of the Regional Tax Commission upholding the
previous decision of the competent Provincial Tax Commission, which had
upheld the appeal of a Portuguese company established in the Madeira Free
Zone — and subsequently moved to Italy in 2010 — against the tax assessment
notice issued by the Italian Tax Agency following the tax assessment report
drawn up in 2010 in respect of the same company for the tax periods from
2000 to 2009, in which the formal and fictitious nature of the company’s
foreign registered office was challenged, on the grounds that the taxpayer’s
actual registered office was in Italy (where the taxpayer’s sole shareholder
joint-stock company was situated). In fact, that decision, however briefly,
expressly identified the connecting criterion (the registered office of the ad-
ministration) used in the contested assessment and to be verified; provided,
just as explicitly, an interpretation of the same criterion in a substantive key
(actual registered office of company management), supported, in the asses-
sment of the Territorial Tax Commission, by objective and verifiable data that
were not merely formal and abstract (the use of a physical operational struc-
ture at the Portuguese registered office and the holding of meetings of the
company bodies in Portugal, as well as relations with the Portuguese banking
system); compared the results of the investigation with the specific nature of
the relationship between the parent company and the subsidiary, in order to
avoid classifying as the exercise of effective administration, on the part of the
parent company, those conducts rather attributable to manifestations of the
corporate control exercised by the Italian parent company; and, finally, asses-
sed the compatibility of its own reconstruction with the freedom of establish-
ment under EU law, associated to the deemed effectiveness of the company
having its seat in Portugal, with the consequent irrelevance of the attainment
of a tax advantage which is not presumptively and necessarily undue.

12. Corte di Cassazione, interlocutory order of 26 January 2023 No 2418 ........ 446

Although, pursuant to Article 62 of Law 31 May 1995 No 218, the action
brought by the family members — Albanian citizens residing in Albania — of
the victim of an accident that occurred in that country and sought compensa-
tion from the tortfeasor and his insurer based in Italy for the monetary and
non-monetary damage suffered is conclusively governed by Albanian law, it is
nevertheless necessary to clarify whether, once it is determined that the foreign
law is applicable in accordance with the rules of private international law, it is
possible to quantify the non-monetary damage caused by the loss of the
parental relationship by resorting to the criteria laid down by Italian law if
the foreign legal system referred to by the conflict-of-law rules, while admit-
ting the compensability of such damage, does not provide for any positive



rules that may guide the court in its liquidation. Such a question assumes
nomophylactic importance (as to upholding or protecting the law, especially
its uniform interpretation), both because of its novelty and of the issues it
raises in the field of private international law. It also presupposes an asses-
sment that is supported by an adequate depiction of the foreign law which,
pursuant to Article 14 of Law No 218/1995, must be acquired ex officio, thus
making it necessary for it to be dealt with during a public hearing. In the
current structure of the proceedings before the court of last instance (Court of
Cassation), a public hearing constitutes the most appropriate setting in which
decisions having such relevance must be taken, in the form of a judgment and
by means of the widest and most direct interlocution between the parties, and
between the parties and the Public Prosecutor, such decisions having nomo-
phylactic relevance.

13. Corte di Cassazione (plenary session), order of 2 May 2023 No 11346 ....... 450

In an action brought by a company established in Italy against a company
established in France for non-payment of the price of goods sold by the
former to the latter, Italian courts have jurisdiction pursuant to the first indent
of Article 7(1)(b) of Regulation (EU) No 1215/2012 of 12 December 2012, if
it is established that the goods were or should have been delivered in Italy
under the contract. In interpreting the contract for this purpose, the court of
the merits shall verify, in particular, whether or not the contract comprises the
Incoterm “EXW” (“ex works”). If so, the place of delivery of the goods must
be identified on the basis of that clause. As indicated by the Court of Justice of
the European Union in the Electrosteel judgment, the Incoterm “EXW”, once
included in the contract, does not merely allocate the costs and risks of the
transaction between the parties but also identifies the place of delivery of the
goods, unless the contract itself shows different and additional elements that
lead to the conclusion that the parties have agreed to locate the delivery in a
place other than that indicated in the Incoterm. In the instant case, the
circumstance that the clause “ex works Italy” appears both in the invoices
issued by the seller and in the orders from the buyer leads to the conclusion
that the parties actually intended to transpose the Incoterm “EXW” into the
contract to regulate their relations with binding effect, and therefore located
the place of delivery of the goods in Italy, according to the contract, also for
the purposes of jurisdiction.
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1. Court of Justice, 23 November 2021 case C-564/19, Criminal proceedings against
) 472

Article 267 TFEU must be interpreted as precluding the supreme court of a
Member State from declaring, following an appeal in the interests of the law,
that a request for a preliminary ruling which has been submitted to the Court
under Article 267 TFEU by a lower court is unlawful on the ground that the
questions referred are not relevant and necessary for the resolution of the
dispute in the main proceedings, without, however, altering the legal effects
of the decision containing that request. The principle of the primacy of EU
law requires that lower court to disregard such a decision of the national
supreme court.

Article 267 TFEU must be interpreted as precluding disciplinary proceedings
from being brought against a national judge on the ground that he or she has
made a reference for a preliminary ruling to the Court of Justice under that
provision.

2. Court of Justice, 25 November 2021 case C-372/20, QY v. Finanzamt Oster-
TOICH o e 473

Article 11(3)(a) of Regulation (EC) No 883/2004 on the coordination of social
security systems is to be interpreted as meaning that an employed person who
is a national of a Member State in which she and her children reside, who is
hired under a contract of employment as a development aid worker by an
employer established in another Member State, who is covered, pursuant to
the legislation of that other Member State, by the compulsory social security
scheme of the other Member State, who is posted to a third country not
immediately after being employed but after completing a training course in
the other Member State and who subsequently returns there for a reintegra-
tion period is to be regarded as pursuing an activity as an employed person in
that Member State, within the meaning of that provision.

Article 288(2) TFEU is to be interpreted as not precluding the adoption, by a
Member State, of national legislation the scope ratione personae of which is
broader than that of Regulation No 883/2004, in that that legislation provides
that nationals of the Contracting Parties to the Agreement on the European
Economic Area of 2 May 1992 are to be treated in the same way as its own
nationals, provided that the legislation is interpreted in accordance with that
Regulation and that the primacy of the Regulation is not called into question.

3. Court of Justice, 21 December 2021 joined cases C-357/19, C-379/19, C-547/19,
C-811/19 and C-840/19, Criminal proceedings against PM and Others, with
Ministerul Public, Parchetul de pe linga Inalta Curte de Casatie si Justitie,
Directia Nationala Anticoruptie and others intervening ..................... 473

Commission Decision 2006/928/EC establishing a mechanism for cooperation
and verification of progress in Romania to address specific benchmarks in the
areas of judicial reform and the fight against corruption is, as long as it has not



been repealed, binding in its entirety on Romania. The benchmarks in the
annex to that Decision are intended to ensure that Romania complies with the
value of the rule of law, set out in Article 2 TEU, and are binding on it, to the
effect that Romania is required to take the appropriate measures to meet those
benchmarks, taking due account, under the principle of sincere cooperation
laid down in Article 4(3) TEU, of the reports drawn up by the Commission on
the basis of that Decision, and in particular the recommendations made in
those reports.

Article 2 TEU, the second subparagraph of Article 19(1) TEU and Decision
2006/928 are to be interpreted as not precluding national rules or a national
practice under which the decisions of the national constitutional court are
binding on the ordinary courts, provided that the national law guarantees
the independence of that constitutional court in relation, in particular, to
the legislature and the executive, as required by those provisions. However,
those provisions of the EU Treaty and that Decision are to be interpreted as
precluding national rules under which any failure to comply with the decisions
of the national constitutional court by national judges of the ordinary courts
can trigger their disciplinary liability.

The principle of primacy of EU law is to be interpreted as precluding national
rules or a national practice under which national ordinary courts are bound by
decisions of the national constitutional court and cannot, by virtue of that fact
and without committing a disciplinary offence, disapply, on their own autho-
rity, the case-law established in those decisions, even though they are of the
view, in the light of a judgment of the Court of Justice, that that case-law is
contrary to the second subparagraph of Article 19(1) TEU, Article 325(1)
TFEU or Decision 2006/928.

4. Court of Justice, 21 December 2021 case C-497/20, Randstad Italia s.p.a. v. Unana
S.p.a and others ... ... ... 478

Article 4(3) and Article 19(1) TEU, and Article 1(1) and (3) of Council
Directive 89/665/EEC on the coordination of the laws, regulations and admi-
nistrative provisions relating to the application of review procedures to the
award of public supply and public works contracts, as amended by Directive
2014/23/EU, read in the light of Article 47 of the Charter of Fundamental
Rights of the European Union, must be interpreted as not precluding a pro-
vision of a Member State’s domestic law which, according to national case-law,
has the effect that individual parties, such as tenderers who participated in a
procedure for the award of a public contract, cannot challenge the conformity
with EU law of a judgment of the highest court in the administrative order of
that Member State by means of an appeal before the highest court in that
Member State’s judicial order (see also paras. 52-54, 62-65, 75, 77-81).

5. Court of Justice, 13 January 2022 case C-724/20, Paget Approbois SAS v. Depeyre
entreprises SARL and others ...... ... ... ... . ... ... ... ............... 474

Article 292 of Directive 2009/138/EC on the taking-up and pursuit of the
business of Insurance and Reinsurance (Solvency II) must be interpreted as
meaning that the concept of a ‘pending lawsuit concerning an asset or a right
of which the insurance undertaking has been divested’, referred to in that
Article, includes a pending lawsuit concerning a claim for insurance compen-



sation made by a policyholder, in respect of damage sustained in one Member
State, from an insurance undertaking subject to winding-up proceedings in
another Member State.

Article 292 of Directive 2009/138/EC must be interpreted as meaning that the
law of the Member State within the territory of which the lawsuit is pending,
within the meaning of that Article, is intended to govern all the effects of the
winding-up proceedings on that lawsuit. In particular, the provisions of the
law of that Member State should be applied which, first, provide that the
opening of such liquidation proceedings results in the suspension of the pen-
ding lawsuit, secondly, make the resumption of the proceedings subject to the
claim for insurance compensation being lodged against the estate of the insu-
rance undertaking by the creditor and to the bodies responsible for the win-
ding-up proceedings being summoned and, thirdly, preclude an order to pay
the insurance compensation, since such an order can no longer be the subject
of a judgment except relating to the determination and fixing the amount of
the compensation, since, in principle, those provisions do not encroach on the
power reserved to the law of the home Member State, in accordance with
Article 274(2) of that Directive (see also paras. 35-55, 59-67).

6. Court of Justice, 18 January 2022 case C-118/20, JY v. Wiener Landesregie-
PUIG o ve et e e e 472

The situation of a person who, having the nationality of one Member State
only, renounces that nationality and loses, as a result, his or her status of
citizen of the Union, with a view to obtaining the nationality of another
Member State, following the assurance given by the authorities of the latter
Member State that he or she will be granted that nationality, falls, by reason of
its nature and its consequences, within the scope of EU law where that
assurance is revoked with the effect of preventing that person from recovering
the status of citizen of the Union.

Article 20 TFEU must be interpreted as meaning that the competent national
authorities and, as the case may be, the national courts of the host Member
State are required to ascertain whether the decision to revoke the assurance as
to the grant of the nationality of that Member State, which makes the loss of
the status of citizen of the Union permanent for the person concerned, is
compatible with the principle of proportionality in the light of the consequen-
ces it entails for that person’s situation. That requirement of compatibility with
the principle of proportionality is not satisfied where such a decision is based
on administrative traffic offences which, under the applicable provisions of
national law, give rise to a mere pecuniary penalty.

7. Court of Justice, 24 March 2022 case C-723/20, Galapagos BidCo. Sirl v. DE, in its
capacity as liquidator of Galapagos SA, and others ......................... 470

Article 3(1) of Regulation (EU) 2015/848 on insolvency proceedings must be
interpreted as meaning that the court of a Member State with which a request
to open main insolvency proceedings has been lodged retains exclusive juri-
sdiction to open such proceedings where the centre of the debtor’s main
interests is moved to another Member State after that request has been lod-
ged, but before that court has delivered a decision on it. Consequently, in so
far as that Regulation is still applicable to that request, the court of another



Member State with which another request is lodged subsequently for the same
purpose cannot, in principle, declare that it has jurisdiction to open main
insolvency proceedings until the first court has delivered its decision and
declined jurisdiction (see also paras. 26-36, 38-41).

8. Court of Justice, 7 April 2022 case C-568/20, J v. H Limited ................. 467

Article 2(a) and Article 39 of Regulation (EU) No 1215/2012 on jurisdiction
and the recognition and enforcement of judgments in civil and commercial
matters must be interpreted as meaning that an order for payment made by a
court of a Member State on the basis of final judgments delivered in a third
State constitutes a judgment and is enforceable in the other Member States if
it was made at the end of adversarial proceedings in the Member State of
origin and was declared to be enforceable in that Member State. The fact that
it is recognised as a judgment does not, however, deprive the party against
whom enforcement is sought of the right to apply, pursuant to Article 46 of
that Regulation, for a refusal of enforcement on one of the grounds referred to
in Article 45 (see also paras. 27-47).

9. Court of Justice, 2 June 2022 case C-196/21, SR v. EW, FB and others interve-
TR oot e e e e e 463

Article 5(2) of Regulation (EC) No 1393/2007 on the service in the Member
States of judicial and extrajudicial documents in civil or commercial matters
(service of documents), and repealing Council Regulation (EC) No 1348/2000,
must be interpreted as meaning that, where a court orders the transmission of
judicial documents to third parties that apply for leave to intervene in the
proceedings, that court cannot be regarded as being the ‘applicant’ within the
meaning of that provision (see also paras. 31-37, 39-44, 46-47).

10. Court of Justice, 2 June 2022 case C-617/20, T.N. and others v. EG. ........ 465

Articles 13 and 28 of Regulation (EU) No 650/2012 on jurisdiction, applicable
law, recognition and enforcement of decisions and acceptance and enforce-
ment of authentic instruments in matters of succession and on the creation of
a European Certificate of Succession must be interpreted as meaning that a
declaration concerning the waiver of succession made by an heir before a
court of the Member State of his or her habitual residence is regarded as
valid as to form in the case where the formal requirements applicable before
that court have been complied with, without it being necessary, for the pur-
poses of that validity, for that declaration to meet the formal requirements of
the law applicable to the succession (see also paras. 35-48, 51).

11. Court of Justice, 20 June 2022 case C-700/20, London Steam Ship Owners’
Mutual Tnsurance Association Limited v. Kingdom of Spain ................ 460

Article 34(3) of Council Regulation (EC) No 44/2001 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters
must be interpreted as meaning that a judgment entered by a court of a
Member State in the terms of an arbitral award does not constitute a ‘judg-
ment’, within the meaning of that provision, where a judicial decision resulting
in an outcome equivalent to the outcome of that award could not have been
adopted by a court of that Member State without infringing the provisions and



the fundamental objectives of that Regulation, in particular as regards the
relative effect of an arbitration clause included in the insurance contract in
question and the rules on /s pendens contained in Article 27 of that Regula-
tion, and that, in that situation, the judgment in question cannot prevent, in
that Member State, the recognition of a judgment given by a court in another
Member State.

Article 34(1) of Regulation No 44/2001 must be interpreted as meaning that,
in the event that Article 34(3) of that Regulation does not apply to a judgment
entered in the terms of an arbitral award, the recognition or enforcement of a
judgment from another Member State cannot be refused as being contrary to
public policy on the ground that it would disregard the force of res judicata
acquired by the judgment entered in the terms of an arbitral award (see also
paras. 42-64, 67-72, 77-79, 80).
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