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alla domanda relativa alla responsabilità genitoriale – Giurisdizione italiana –
Insussistenza: Tribunale di Roma, 26 agosto 2021 . . . . . . . . . . . . . . . . . . . . . . . . 392

Giurisdizione – Procedimento di scioglimento del matrimonio promosso dinanzi al
giudice italiano successivamente a un procedimento di divorzio tra le mede-
sime parti pendente nel Regno Unito – Istanza di sospensione del giudizio per
litispendenza – Regolamento (CE) n. 2201/2003 – Art. 19 par. 3 – Preliminare
verifica della sussistenza della giurisdizione del giudice italiano in base al
regolamento – Domanda di separazione personale tra gli stessi coniugi propo-
sta in Italia prima dell’avvio del procedimento di divorzio nel Regno Unito e
perdurante pendenza di tale giudizio di separazione, ancorché per questioni
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gnación de cantidad – Ammissibilità dell’impugnazione della decisione subor-
dinata, dalla legge spagnola, al deposito della somma oggetto della condanna
in primo grado ovvero di una fideiussione a prima richiesta per il medesimo
importo – Regolamento (CE) n. 44/2001 – Artt. 34 n. 1 e 45 – Ordine
pubblico processuale – Diritto di difesa – Carattere non assoluto – Norma
spagnola diretta a favorire l’esecuzione immediata della sentenza – Art. 3 Cost.
– Principio di eguaglianza sostanziale – Compatibilità – Diritto all’appello
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genitoriale – Stato di sudditanza e di assoggettamento fisico e psicologico in
cui versi uno dei genitori per effetto delle reiterate e gravi violenze subite
dall’altro – Insussistenza: Corte di Cassazione (s.u.), 17 novembre 2021 n.
35110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 373

Regolamento (CE) n. 44/2001 – Art. 33 – Sentenza rumena di primo grado di
condanna al pagamento di una somma di denaro a titolo di manleva – Do-
manda volta all’accertamento della non riconoscibilità – Presupposto – Parte
interessata che agisce per il riconoscimento – Insussistenza – Inapplicabilità –
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assistita di tipo eterologo – Accertamento della verità biologica e genetica –
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comunque la possibilità di partecipare attivamente al processo – Ley 36/2011,
de 10 de octubre, reguladora de la jurisdicción social (LJS) – Art. 230 – Consi-
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nanza 16 settembre 2021 n. 25067 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 364

Trattati e norme internazionali generali – Convenzione dell’Aja del 18 marzo 1970
sull’assunzione di prove all’estero in materia civile o commerciale – Artt. 17 e
21 – Istanza di autorizzazione all’assunzione della prova testimoniale in Italia
da parte del commissario nominato da una corte distrettuale degli Stati Uniti
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Insussistenza – Obbligo di annullamento di siffatta ingiunzione – Insussisten-
za: Corte di giustizia, 9 settembre 2021 nelle cause riunite C-208/20 e C-256/
20 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 407

Risanamento e liquidazione degli enti creditizi – Direttiva 2001/24/CE del 4 aprile
2001 – Artt. 3 par. 2 e 32 – Principio della certezza del diritto – Carta dei diritti
fondamentali dell’Unione europea – Art. 47, primo comma – Ente creditizio –
Provvedimento di risanamento adottato nello Stato membro d’origine – Spos-
sessamento di un elemento delle passività di tale ente – Procedimento giudi-
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guerra e contro l’umanità compiuti sul territorio italiano o in danno di cittadini
italiani dalle forze del Terzo Reich (D.l. 30 aprile 2022 n. 36) . . . . . . . . . . . . . 487

NOTIZIARIO

Dalla pratica legislativa, giudiziaria e internazionale. Trattati internazionali entrati in
vigore per l’Italia (secondo i comunicati apparsi nella Gazzetta Ufficiale dal 7
febbraio al 17 maggio 2022) – Comunicazione della Commissione europea
sull’articolo 6-bis della direttiva 98/6/CE relativa alla protezione dei consuma-
tori in materia di indicazione dei prezzi dei prodotti – Comunicazione orien-
tativa della Commissione europea sulla direttiva 2011/83/UE sui diritti dei
consumatori – Comunicazione orientativa della Commissione europea sulla
direttiva 2005/29/CE relativa alle pratiche commerciali sleali delle imprese
nei confronti dei consumatori – Strategia dell’Unione europea in materia di
normazione – Comunicazione della Commissione europea relativa alla defini-
zione di una dichiarazione europea sui diritti e i principi digitali – Relazione
della Commissione europea sull’Internet delle cose per i consumatori – Sen-
tenza della Corte EDU nel caso J.C. e altri c. Belgio – Ricorso della Germania
alla Corte internazionale di giustizia per la mancata esecuzione, da parte del-
l’Italia, della sentenza del 3 febbraio 2012 in materia di immunità . . . . . . . . . 489

RASSEGNA BIBLIOGRAFICA

H.D. GABRIEL, Contracts for the Sale of Goods – A Comparison of U.S. and Inter-
national Law (C.M. Mariottini) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 508

Libri ricevuti . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 509



INDEX

(Year LVIII, No 2, April-June)
Rivista di diritto internazionale privato e processuale

ARTICLES

C. HONORATI, G. RICCIARDI, Domestic Violence and Cross-Border Protection . . . 225

I. VIARENGO, The Coordination of Jurisdiction and Applicable Law in Proceedings
Related to Economic Aspects of Family Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 257

SHORTER ARTICLES, NOTES AND COMMENTS

C. FOSSATI, Habitual Residence in EU Private International Law Regulations in
Family Matters in View of the Case-Law of the Court of Justice . . . . . . . . . . 283

CASES IN ITALIAN COURTS (*)

Adoption: 13.
Civil proceedings: 1, 2, 3, 4, 12.

Contracts: 8.
Divorce and legal separation: 5.

EC Regulation No 44/2001: 2, 10, 14.
EC Regulation No 2201/2003: 5, 6.
EC Regulation No 1393/2007: 1.

EC Regulation No 4/2009: 5.
EC Regulation No 1259/2010: 5.
EU Regulation No 1215/2012: 16.

European Union law: 3, 16.
Foreign judgments and administrative acts: 2, 4, 9, 10.
Jurisdiction: 5, 6, 13, 14, 15, 16.

Maintenance obligations: 5, 7.
Nationality: 11.

Protection of minors: 13.
Public policy: 2, 4, 8, 9, 10.
Treaties and general international rules: 1, 2, 7, 8, 10, 12, 13, 15.

1. Corte di Cassazione, order of 6 July 2021 No 19042 . . . . . . . . . . . . . . . . . . . . . . . . . 391

In accordance with the principle of non-discrimination enshrined in Articles

18 and 21 TFEU, as interpreted by the Court of Justice in its judgment of 27
March 2014 in Case C-322/13 Ruffer, the rules on the language of the pro-

(*) The English summaries of the case-law are made by Dr. Cristina M. Mariottini.



ceedings before the courts of the Region of Trentino-Alto Adige set out in
Articles 20 to 27 and subsequent amendments of Presidential Decree 15 July
1988 No 574, which introduce the principle of bilingualism, apply to the civil
proceedings brought before the Bolzano Tribunal by an Austrian national, not
resident in that province, with a summons in German. The conduction in
Italian of the proceedings in the first and second instances, absent a request
by the plaintiff for a translation of the documents and the subsequent service
of the summons for resumption following the judgment of the Court of Cas-
sation, constitute a waiver of the right to have the documents translated into
one’s own language, an option provided for in Article 20 of Presidential
Decree No 574/1988. On the other hand, neither The Hague Convention
of 1 March 1954 on civil procedure nor Article 4 of the Convention between
the Italian Republic and the Republic of Austria of 30 June 1975, supplemen-
ting The Hague Convention, on civil procedure are relevant in this context,
since Regulation (EC) No 1393/2007 of 13 November 2007 is applicable,
instead.

2. Corte di Cassazione, order of 23 July 2021 No 21233 . . . . . . . . . . . . . . . . . . . . . . . . 315

Pursuant to Article 34(1) of Regulation (EC) No 44/2001 of 22 December
2000, applicable ratione temporis, a Romanian judgment ordering the payment
of a sum of money by way of indemnity is eligible for recognition, even though
the party against whom recognition is sought was sued in the main procee-
dings after the commencement of the pre-trial proceedings: in fact, not every
failure to comply with a provision of foreign procedural law amounts to a
violation of the right of defence and it has not been established, in the instant
case, that the party has suffered any actual violation of those rights so as to
make it necessary to ascertain whether that violation is contrary to procedural
public policy. Pursuant to the same provision, a judgment delivered at the
appeal stage declaring the inadmissibility of the appeal, brought by the party
against whom recognition is sought, on the ground of non-payment of the
relevant court fee, may also be recognised in Italy: it is not contrary to Italian
public policy to provide for the payment of a fee as a condition for the
admissibility of the court application, without it appearing in any way in the
present case (also in view of the lack of any indication of the amount of such
fee) that the payment precluded or seriously limited the appeal. In fact, ac-
cording to the principle established in the jurisprudence of the European
Court of Human Rights, a system of judicial fees is incompatible with Article
6(1) of the Convention for the Protection of Human Rights and Fundamental
Freedoms, irrespective of whether the payment of such a fee constitutes a
condition for the admissibility of the action, (i) where the imposition of a
particularly high fee not justified by the circumstances of the case compels
the applicant to discontinue the action on the sole ground that they are not in
a position to advance the costs of the proceedings, or (ii) where the amount of
the fee is so high that it absorbs the benefit which the applicant could theo-
retically obtain if the proceedings were successful.

Article 67(1) of Law 31 May 1995 No 218 (and not Article 33 of Regulation
(EC) No 44/2001, which postulates that the interested party seeks recogni-
tion), is applicable to the action seeking non-recognition of that judgment.
Therefore, the action is governed by Article 30 of Legislative Decree No 150
of 1 September 2011, referred to in Article 67(2) of Law No 218/1995.



3. Corte di Cassazione (plenary session), order of 28 July 2021 No 21641 . . . . . . . . 323

Pursuant to Article 111(8) of the Italian Constitution, an appeal on the
grounds of jurisdiction is admissible in Cassation alleging the Council of
State’s failure to refer the validity of an EU decision and directive to the Court
of Justice of the European Union for a preliminary ruling, because the grie-
vance, involving the exclusive jurisdiction of the Court of Justice to decide on
the validity of EU acts of secondary law, excludes the jurisdiction of the
national courts (both of the courts on the merits and of the courts of last
instance) to decide on the validity of the EU act. However, pursuant to the
same provision and to Article 267(1)(b) TFEU, the appeal is unfounded if the
administrative Court of Appeal has excluded, in a reasoned opinion, the
existence of the conditions that would support the invalidity of the acts chal-
lenged before it and has also consciously motivated the reasons that excluded
the need for a reference for a preliminary ruling on validity, in relation to its
interpretation of the EU framework. In fact, that decision does not imply an
incursion into the functions reserved to the Court of Justice as concerns the
invalidity of EU acts, aimed at preventing an EU act from being reviewed as to
its validity by a national court.

Pursuant to Article 111(8) of the Italian Constitution, on the other hand, an
appeal in Cassation on grounds of jurisdiction is not admissible where the
Council of State fails to refer a question of interpretation to the Court of
Justice for a preliminary ruling, since the Council of State’s decision to not
refer a question of interpretation to the Court of Justice is not flawed by
excess of jurisdictional power and cannot therefore be challenged on the
ground that it infringes the external limit of jurisdiction in relation to Euro-
pean Union law. The power of review that the aforementioned rule entrusts to
the Court of Cassation does not include the review of the administrative
court’s hermeneutic choices, which may lead to errors in iudicando or in
procedendo on the grounds that they are contrary to European Union law.

4. Corte di Cassazione, 23 August 2021 No 23319 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 331

Within the meaning of Articles 64 et seq of Law 31 May 1995 No 218, the
notion of public policy, as a set of founding values of the legal system at a
given historical moment, requires an assessment of the compatibility of the
foreign act or measure with the Italian legal system. Such assessment is con-
ducted in light of the fundamental principles of the Italian Constitution and of
the principles enshrined in international and supranational sources, such as
the founding treaties of the European Union, the Charter of Fundamental
Rights of the European Union, and the European Convention on Human
Rights, as well as in light of the way in which those principles have been
transposed in the regulation of individual institutions and the interpretation
thereof provided by constitutional and ordinary jurisprudence. Although the
ascertainment of the biological and genetic truth of an individual does not
constitute a value of absolute constitutional importance – such as to elude any
balancing with the other interests involved, in particular with the child’s
interest in the preservation of the status filiationis – the prohibition of surro-
gacy set out at Article 12(6) of Law 19 February 2004 No 40 marks the limit
beyond which the principle of personal responsibility, based on the consent
given to the practice of surrogacy, ceases to operate and the favor veritatis,



which warrants the prevalence of genetic and biological identity, takes pree-
minence.

Apart from the hypotheses in which surrogacy is prohibited and absent any
elements contrary to public policy, a birth certificate drawn up abroad con-
cerning a foreign child, the child of a foreign biological mother and an Italian
intended mother, born following the use of heterologous medically assisted
procreation techniques, is legitimately transcribed in Italy. On the one hand,
the absence of a genetic or biological link with the child does not preclude
recognition of the filial relationship with an Italian national who has given his
consent to the use of medically assisted procreation techniques not permitted
under Italian law. On the other hand, the limitations laid down by Law No
40/2004 do not amount to principles of international public policy; rather,
they are an expression of the margin of appreciation available to the legislature
in defining the requirements for access to such practices, the identification of
which, having a binding effect in the domestic legal system, is not an obstacle
to the production of effects by acts or measures validly drawn up under
foreign law and governed by the relevant provisions.

The procedure for rectification set out at Article 95 of Presidential Decree 3
November 2000 No 396 is applicable to the request made by the Public
Prosecutor for cancellation of the registration already carried out pursuant
to Articles 15 and 17 of Presidential Decree No 396/2000 per the application
made by the interested parties through the diplomatic authority. In fact, the
Public Prosecutor’s request relies on the allegation that the registration does
not comport with Articles 15 and 17 of Presidential Decree No 396/2000
(which, providing for the registration only of birth declarations relating to
Italian citizens born abroad, exclude such transcription if the child lacks
any connections with the Italian legal system, since the child cannot be consi-
dered to be the offspring of an Italian citizen) and is grounded on a discre-
pancy between the factual situation, as it should be according to those provi-
sions, and the situation recorded in the register of birth certificates, caused by
an error allegedly made at the time of registration. Therefore, such request
does not give rise to a dispute as to status (in which the Public Prosecutor’s
Office has, moreover, only the capacity of necessary party, without being
authorised to initiate it). Moreover, the fact that the registration of the birth
certificate was carried out without any objections entails that the interested
parties were not required to initiate the procedure set out at Article 67 of Law
No 218/1995, referred to by Article 68 of the same Law for public acts
received abroad, and considered applicable also in the case of refusal by the
registrar to register a foreign court decision establishing the filiation relations-
hip between a child born abroad and an Italian citizen.

5. Rome Tribunal, 26 August 2021 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 392

Pursuant to Article 19 of Regulation (EC) No 2201/2003 of 27 November
2003, Italian courts have jurisdiction over the action for legal separation of
spouses who are Italian nationals and habitually resident in Italy and France,
respectively, in the event of lis pendens with the divorce proceedings subse-
quently lodged in France. In fact, the applicant habitually resided in Italy for
more than six months prior to the action and Italy is also the last place of
habitual residence of the spouses. Consequently, Italian courts have jurisdic-



tion also over the action for divorce, in so far as such action is inextricably
linked to the action for separation, as well as over the wife’s maintenance
action, which is ancillary thereto, within the meaning of Article 3(c) of Regu-
lation (EC) No 4/2009 of 18 December 2008 and Article 3(a) of the same
Regulation by reason of the defendant’s habitual residence in Italy. Converse-

ly, Italian courts do not have jurisdiction either in respect of the claim relating
to parental responsibility under Article 8 of Regulation No 2201/2003 (the
children being habitually resident in France and in the absence of acceptance
of such jurisdiction by both spouses in accordance with Article 12 of the same
Regulation) nor with regard to the child maintenance claim on the ground that
such claim is ancillary to the action for parental responsibility under Article

3(d) of Regulation No 4/2009, the respondent creditor having brought that
claim only in the alternative, in the event that Italian courts established juri-
sdiction over the action for parental responsibility. As concerns parental re-
sponsibility, Italian courts also lack jurisdiction for the adoption of interim
measures, given that Article 20 of Regulation No 2201/2003 allows the courts

of a Member State, even if they do not have jurisdiction as to the substance of
the matter, to adopt provisional or protective measures provided for by do-
mestic law, only in relation to persons present in that State.

Pursuant to Article 8(c) of Regulation (EU) No 1259/2010 of 20 December
2010, Italian law applies to the ruling on status, since both spouses are Italian
nationals. Pursuant to Article 7 of The Hague Protocol of 23 November 2007,

referred to in Article 15 of Regulation No 4/2009, subject to the express
request of the spouses Italian law may apply to the wife’s maintenance claim
as the law applicable for the purposes of a specific procedure.

6. Florence Tribunal, 27 August 2021 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 396

In a dispute between two spouses, in relation to which, first, proceedings for
the dissolution of the marriage are brought before a United Kingdom court
and, then, divorce proceedings are brought before an Italian court, the latter –
provided it has jurisdiction in accordance with Regulation (EC) No 2201/2003

of 27 November 2003 (whose Article 19(3) stipulates that, for jurisdiction to
be regarded as established, the court shall not have declined jurisdiction of its
own motion or on a timely motion made by a party) – must consider itself to
be the court first seised and reject the application for a stay of proceedings
under Article 19(1) of the same Regulation where the application for legal
separation between the same spouses was lodged in Italy before the divorce

proceedings were commenced in the United Kingdom and the separation
proceedings are still pending, even if for matters other than the determination
of status. In fact, the European legislature treats legal separation and divorce
proceedings as a unitary process: such an approach underpins (although this is
not directly relevant to the question at issue) Article 5 of the Regulation,

according to which the court of the Member State which has given the judg-
ment on legal separation also has jurisdiction to convert that judgment into a
divorce judgment where provided by the law of that State.

7. Padua Tribunal, 8 September 2021 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 402

Pursuant to Article 5 of The Hague Protocol of 23 November 2007, Italian
law is applicable to the application for a divorce settlement lodged against a



former husband (a British national) by his former wife (an Italian national)
who has requested the application of the law of the place of the spouses’ last
common habitual residence, on the premise that this law has a closer connec-
tion with the marriage. The nationality of the former spouses, the place of
celebration of the marriage, the place of birth and nationality of any children

born from the marriage, and the place of separation and divorce proceedings
are all relevant elements on which to assess the intensity of the connection of
the marriage with a given law.

8. Corte di Cassazione, order of 9 September 2021 No 24408 . . . . . . . . . . . . . . . . . . . 342

In an action seeking compensation for pecuniary and non-pecuniary damage
resulting from a breach of the provisions that regulate safety in the workplace
and a declaration of civil contractual and non-contractual liability in relation to
an employment contract which arose, was performed and was terminated in
Algeria, Italian (and not Algerian) law is applicable, lacking the necessary

allegations for the applicability of the foreign law, such assessment being
based, in accordance with Article 6(2) of the Rome Convention of 19 June
1980, on the place where the service is rendered or on the place where the
contract of employment is entered into – provided, as in the instant case, the
parties did not elect to choose the law governing their relationship. In fact, the

burden of specifying which is the different rule or principle of foreign law
actually applicable lies on the party objecting to the application of Italian law.
In relation to the cases governed in their entirety by Article 14 of Law 31 May
1995 No 218, only once the party has satisfied this burden does the court –
including the Court of Cassation – have the duty to identify, also of its own

motion and by any means, the relevant foreign provisions, such assessment
being based on an indication by the party concerned at least of the rule that
the party alleges should not be applied together with the (different) rule that it
considers applicable.

Since under Article 16 of the Rome Convention of 1980 the parameters for
conformity with international public policy, which sets a limit to the applica-

tion of foreign law, must be found in the protection (common to the various
legal systems) of fundamental rights or in the set of fundamental values of the
system at a given historical moment (and must therefore comport with the
different forms in which international cooperation is expressed), on the sub-
ject of employment relationships established, performed and terminated
abroad, the notion of ‘public policy’ can be inferred firstly from the system

of protections provided at a level higher than that of primary legislation: it
follows that reference must be made to the protection of employment as
guaranteed by the Italian Constitution (and notably Articles 1, 4 and 35
thereof) and, after the entry into force of the Lisbon Treaty, to the guarantees
provided to fundamental rights by the Nice Charter, elevated to the level of

the founding treaties of the European Union by Article 6 TEU.

9. Corte di Cassazione, order of 16 September 2021 No 25064 . . . . . . . . . . . . . . . . . . 355

Pursuant to Article 64(b) of Law 31 May 1995 No 218, an order for the

payment of a sum of money issued by the Royal Court of the Island of
Guernsey is eligible for recognition in Italy even if preceded by a freezing
order – an injunction issued by the same court in ex parte proceedings, in



accordance to which the debtor was prevented from using their assets, as well
as an obligation to inform the plaintiff of the location of the ten most valuable
assets of the debtor’s property, which in turn was accompanied by a contempt
of court order, which enjoined the debtor from failing to comply with the
freezing order on penalty of personal imprisonment, fine or seizure of their

property. Such an injunction does not violate the essential rights of defence so
as to constitute a ground for refusal of recognition on the ground of proce-
dural public policy, since such a violation, which can only be found in excep-
tional cases of non-compliance with fundamental principles of the requested

State, does not arise from any failure to comply with a provision of foreign
procedural law protecting the party’s participation in the proceedings. To the
contrary, it only arises when it is manifest and disproportionate and it has led
to an infringement of the rights of defence in relation to the entire procee-
dings, in conflict with the fundamental principles guaranteeing the right to act

and to resist in court. Mere differences between a sequestro conservativo (in
accordance with Article 671 of the Code of Civil Procedure) and a freezing
order do not amount to such a violation. On the one hand, attachment mea-
sures can be modulated in a different manner, provided that the equality of

arms is substantially respected – in the instant case, the order was revocable
and modifiable at the request of the interested party, who could react to the
measures used by the creditor. On the other hand, the attachment measure
assisted by the contempt of court order (as a means of indirect coercion aimed

at encouraging compliance with the court order) is not fundamentally incom-
patible with the Italian legal system – which also provides for indirect coercive
measures, including assisted by the criminal sanctions – on the grounds that
the attachment measure is linked to the threat of a sanction capable of affec-
ting the personal freedom of the addressee of the injunction.

10. Corte di Cassazione, order of 16 September 2021 No 25067 . . . . . . . . . . . . . . . . . 364

Pursuant to Articles 34(1) and 45 of Regulation (EC) No 44/2001 of 22

December 2000, applicable ratione temporis, a Spanish monetary judgment
of first instance issued in the context of an employment relationship between
the parties is eligible for recognition in Italy even though Article 230 of Ley
36/2011 de 10 de octubre, reguladora de la jurisdicción social (LJS), entitled
Consignación de cantidad makes the lodging of an appeal conditional on the

deposit of the sum ordered at first instance or on a first-call security for the
same amount. For the purposes of the assessment as to whether there has been
a violation of procedural public policy, the rights of defence do not constitute
an absolute prerogative and, rather, may be subject, within certain limits, to

restrictions, in particular where the judgment has been issued against a person
who has, in any event, had the opportunity to participate actively in the
proceedings. With reference to the above-mentioned procedural device pro-
vided in accordance with Spanish law: (i) the rule is aimed at favouring the
immediate execution of the judgment, once it has become final, so as to avoid

an excessive lengthening of the time needed to satisfy the creditor-worker’s
rights, which is in line with the principle of substantive equality established in
accordance with Article 3 of the Italian Constitution; (ii) the Italian Constitu-
tion does not protect the right to appeal in civil proceedings nor does the

European Convention on Human Rights: in fact, Article 2 of Protocol No 7 to
the Convention states the right to appeal in criminal proceedings but not in



civil proceedings; therefore, it would not be contrary to procedural public
policy to radically exclude the right to appeal and, in the instant case, a fortiori
it would not be contrary to procedural public policy to make the lodging of
the appeal subject to the above-mentioned device; (iii) to be lawful, a restric-
tion on access to justice must, according to the jurisprudence of the European
Court of Human Rights, have a legitimate aim, ensure that the very essence of
the right is not impaired and be proportionate: in the instant case, the restric-
tion pursues the legitimate aim of ensuring concrete satisfaction to the judg-
ment creditor in the event that the appeal is unsuccessful, particularly in an
area such as that of employment claims, and it is proportionate, all the more
since the admissibility of the appeal is guaranteed by the provision of a secu-
rity, which is a much less onerous onus than the payment of the sum.

11. Regional Administrative Court for Lazio, section I-ter, 16 September 2021 No
9810 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 368

Pursuant to Article 9 of Law 5 February 1992 No 91, where the refusal of
citizenship by naturalisation is based on reasons relating to the security of the
Italian Republic, the measure is sufficiently reasoned provided it conveys the
logical reasoning followed by the administration in adopting the act, since it is
not necessary for all the sources and established facts on the basis of which the
negative opinion was given to be expressly indicated. Consequently, in view of
the maximum degree of alert vis-à-vis the threat of terrorist infiltration among
migrants arriving by sea or across land borders, the refusal of citizenship to a
foreigner who is even potentially involved, on a circumstantial basis, in orga-
nisations close to terrorism is adequately motivated. In fact, these assessments
are performed by the competent intelligence agencies and may be conveyed
with synthetic formulas, which, far from being merely apodictic, pursue the
objective of avoiding the disclosure of information that may compromise
ongoing intelligence activities, hence safeguarding the safety of those who
conducted the investigations.

12. Venice Court of Appeal, order of 27 October 2021 . . . . . . . . . . . . . . . . . . . . . . . . . 372

Pursuant to Article 17 of the Hague Convention of 18 March 1970 on the
taking of evidence abroad in civil and commercial matters, the Court of
Appeal, seised by a commissioner appointed by a District Court in the United
States of America seeking authorisation to take witness evidence ordered by
the US court, must assess the absence of any conflict between the manner of
taking evidence – governed by the procedural rules in force for the US court
and in compliance with Federal Rule of Civil Procedure No 30 (‘Depositions
by oral examination in force in the United States’) and the relevant principles
in force in the Italian legal system. The admission of this manner of taking of
evidence is not precluded by the fact that it is performed by the commissioner
appointed by the District Court: in fact, this comports with Article 21 of the
Convention and the commissioner has been authorised and delegated to do so.
Whereas this method of taking witness evidence is not provided in the Italian
Code of Civil Procedure, other forms of proceedings permit nonetheless that
the questioning of witnesses be carried out by the parties to the trial them-
selves under the supervision of the judge or by a person delegated by the
judge, provided that the testimony takes place only on the specific matters
indicated; that the witnesses, already identified, take an oath in accordance



with US law; and that the taking of evidence takes place in an adversarial
proceeding and it be transcribed or video-recorded.

13. Corte di Cassazione (plenary session), 17 November 2021 No 35110 . . . . . . . . . 373

Without prejudice to the applicability of Italian law to a foreign child born
and habitually resident in Italy, present in the territory of the State and for
whom an Italian court is seised to issue a decision on adoption (or a decision
on a preliminary measure, such as the declaration on the state of abandonment
and the declaration of adoptability) pursuant to Article 37-bis of Law 4 May

1983 No 184 and Article 38(1) last part of Law 31 May 1995 No 218 or
considering the declaration of adoptability as an institution for the protection
of minors which is regulated by the law of the child’s habitual residence in
accordance with Article 42 of Law No 218/1995, which refers to the Hague
Convention of 5 October 1961 concerning the powers of authorities and the
law applicable in respect of the protection of infants – Italian courts have

jurisdiction to issue the child-protection measure, pursuant to Article 40 of
Law No 218/1995 as well as pursuant to Article 42 of the same Law (which
also refers to the 1961 Hague Convention).

The declaration of adoptability of a child constitutes an extreme remedy
adopted subject to the ascertainment of the irreversible non-recoverability
of parental responsibility, in the presence of serious facts that are indicative

of the state of the child’s moral and material abandonment in accordance with
Article 8 of Law No 184/1983, which must be demonstrated in concrete
terms, and not on the basis of summary judgments of parental incapacity,
regardless of whether formulated by experts in the field, that are not based
on precise factual elements. Therefore, pursuant to Article 8 of the European

Convention on Human Rights, Article 7 of the Charter of Fundamental Rights
of the European Union and Article 18 of the Istanbul Convention of 11 May
2011, the ruling on the child’s state of abandonment cannot be based solely on
the state of physical and psychological subjection of one of the parents as a
result of the repeated and grave violence endured at the hands of the other

parent.

14. Corte di Cassazione, order of 22 November 2021 No 35784 . . . . . . . . . . . . . . . . . 384

Pursuant to Article 5(1)(b) of Regulation (EC) No 44/2001 of 22 December

2000, Italian courts do not have jurisdiction over an action for the payment of
goods sold and destined for Germany. On the subject of the international sale
of goods, the place of delivery is to be identified as the place where the
characteristic service is to be performed; against this background, the place
of principal delivery is to be identified as the place where it is agreed that the
service is to be performed on the basis of economic criteria, i.e., the place of

final delivery of the goods where the goods become materially, and not merely
legally, available to the buyer. In this context, the provisions laid down in
Regulation No 44/2001 are deemed to prevail over the provisions of the
Vienna Convention of 11 April 1980 on Contracts for the International Sale
of Goods (CISG): notably, the provisions of the Regulation prevail over Arti-

cle 31 of the Convention concerning the place where the carrier, if any, has
received the goods, and Article 57 concerning the determination of the place
of payment of the price to the seller. Such Articles are in fact to be construed



as containing a provision capable of regulating the parties’ obligations but not

jurisdiction.

15. Corte di Cassazione (plenary session), order of 24 November 2021 No 36371 . . . . . 387

The Montreal Convention of 28 May 1999 does not regulate jurisdiction over

claims, brought against an airline not domiciled in a Member State, seeking

the flat-rate and standardised charges in the event of, inter alia, a long flight

delay in accordance with Articles 5 and 7 of Regulation (EC) No 261/2004 of

11 February 2004 – applicable, pursuant to Article 3(1)(b) thereof, to passen-

gers departing from an airport situated in a Member State. In fact, the scope

of the Montreal Convention and of its rule on jurisdiction (Article 33) are

limited to actions for damages. Given that, pursuant to the second indent of

Article 7(1)(b) of Regulation (EU) No 1215/2012 of 12 December 2012

(which, by virtue of the reference in Article 3(2) of Law 31 May 1995 No

218 to the Brussels Convention of 27 September 1968, replaced Regulation

(EC) No 44/2001), jurisdiction is vested in the court of the place of perfor-

mance of the obligation and, more precisely with reference to the contract of

carriage, in the place where the service was or should have been provided

under the contract, Italian courts do not have jurisdiction when the provision

of the air service began at the airport of Barcelona and none of the stopovers,

as well as the arrival, occurred in Italy.

16. Bergamo Tribunal, 9 December 2021 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 403

In an action seeking compensation for flight delays brought, pursuant to

Regulation (EC) No 261/2004 of 11 February 2004 establishing common rules

on compensation and assistance to passengers in the event of denied boarding

and of cancellation or long delay of flights, against an Irish airline by the

assignee of the passenger’s claim, Italian courts have jurisdiction in view of

the place of arrival (Bergamo) of the flight in respect of which the claim was

made: this derives from the fact that, for the purposes of Article 7(1)(b),

second indent, of Regulation (EU) No 1215/2012 of 12 December 2012, both

the place of departure and the place of arrival of the aircraft must be regarded

as places of performance of the services under contract. In fact, where there is,

at the same time, an agreement to prorogate jurisdiction and the assignment to

a debt-collection company of the air passengers’ right to monetary compensa-

tion resulting from the application of Regulation No 261/2004, the choice of

court clause is enforceable against the assignee only if, under the law of the

State whose court was conferred jurisdiction under the clause, the assignee

succeeds into all the rights and obligations of the assignor. Moreover, the

provision in the general conditions of carriage drawn up by an air carrier

operating in a number of Member States for exclusive jurisdiction of the court

in which that carrier has its principal place of business in respect of all

disputes arising from contracts concluded with the generality of passengers

is one of the agreements which may lead to an imbalance in the rights and

obligations of the parties under the contract: therefore, it must be included in

the category of clauses which, by having the object or effect of abolishing or

limiting the exercise of legal remedies by the consumer referred to in para-

graph 1(q) of Annex I to Directive 93/13/EEC of 5 April 1993, must be

regarded as unfair and consequently non-binding within the meaning of Arti-



cle 3(1) of that Directive as regards both the passengers-consumers and the
professionals who are assignees of their credit.
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1. Court of Justice, 4 March 2020 case C-34/19, Telecom Italia s.p.a. v. Ministero
dello Sviluppo Economico and Ministero dell’Economia e delle Finanze . . . . . 416

EU law must be interpreted as not requiring a national court to disapply
domestic rules of procedure conferring finality on a judgment, even if to do
so would make it possible to remedy an infringement of a provision of EU law,
without prejudice to the possibility for the parties concerned of rendering the
State liable in order to obtain legal protection of their rights under EU law.

2. Court of Justice, 3 September 2020 case C-356/19, Delfly sp. Z o.o. v. Smartwings
Poland sp. Z o.o., formerly Travel Service Polska sp. Z o.o. . . . . . . . . . . . . . . . . 420

Regulation (EC) No 261/2004 of 11 February 2004 establishing common rules
on compensation and assistance to passengers in the event of denied boarding
and of cancellation or long delay of flights, and repealing Regulation (EEC)
No 295/91, and in particular Article 7(1) thereof, is to be interpreted as
meaning that passengers whose flights have been cancelled or subject to a
long delay or their legal successors may demand payment of the amount of the
compensation referred to in that provision in the national currency of their
place of residence, so that that provision precludes a Member State’s legisla-
tion or case-law which results in the dismissal of an action brought for that
purpose by such passengers or their legal successors on the sole ground that
the claim was expressed in that national currency.
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Article 3(2) and Article 32 of Directive 2001/24/EC of 4 April 2001 on the
reorganisation and winding-up of credit institutions, read in the light of the
principle of legal certainty and of the first paragraph of Article 47 of the
Charter of Fundamental Rights of the European Union, must be interpreted
as precluding recognition, without further conditions, in legal proceedings on
the merits pending in a Member State other than the home Member State
relating to a liability which a credit institution had been relieved of by a first
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gnized as relevant for private international law aspects.



reorganisation measure taken in the latter Member State, the effects of a
second reorganisation measure seeking to transfer back, with retroactive effect
at a date prior to the opening of such proceedings, that liability to that credit
institution, where such recognition has the result that the credit institution to
which the liabilities had been transferred by the first measure can no longer be
sued, with retroactive effect, the purposes of those proceedings, thereby cal-
ling into question judicial decisions already adopted in favour of the applicant
who is the subject of those same proceedings (see also paras. 33-36, 37-45, 46-
49, 50-63, 66).
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Article 7(2) of Regulation (EU) No 1215/2012 of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters must be interpreted as meaning that the courts of the
place in which the centre of interests of a person claiming that his or her
personality rights have been infringed by content published online on a web-
site is situated have jurisdiction to hear, in respect of the entirety of the alleged
damage, an action for damages brought by that person only if that content
contains objective and verifiable elements which make it possible to identify,
directly or indirectly, that person as an individual (see also paras. 25-28, 31-33,
34-39, 42-46).

5. Court of Justice, 8 July 2021 case C-428/19, OL and others v. Rapidsped Fuvaro-
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Article 3(1) and Article 6 of Directive 96/71/EC of 16 December 1996 con-
cerning the posting of workers in the framework of the provision of services,
read in conjunction with Article 5 of that Directive, must be interpreted as
requiring that a breach, by an employer established in one Member State, of
another Member State’s provisions concerning minimum wage, may be relied
on against that employer by workers posted from the first Member State,
before a court of that State, if that court has jurisdiction.

The second subparagraph of Article 3(7) of Directive 96/71/EC must be
interpreted as meaning that a daily allowance, the amount of which varies
according to the duration of the worker’s posting, constitutes an allowance
specific to the posting and is part of the minimum wage, unless it is paid in
reimbursement of expenditure actually incurred on account of the posting,
such as expenditure on travel, board or lodging, or unless it corresponds to an
allowance which alters the relationship between the service provided by the
worker, on the one hand, and the consideration which he or she receives in
return, on the other (see also paras. 40-45).

6. Court of Justice, 15 July 2021 joined cases C-152/20 and C-218/20, DG and others
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SC Samidani Trans SRL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 408

Article 8(1) of Regulation (EC) No 593/2008 of 17 June 2008 on the law
applicable to contractual obligations (Rome I) must be interpreted as meaning
that, where the law governing the individual employment contract has been
chosen by the parties to that contract, and that law differs from the law appli-



cable pursuant to paragraphs 2, 3 or 4 of that Article, the application of the
latter law must be excluded with the exception of ‘provisions that cannot be
derogated from by agreement’ under that law within the meaning of Article 8(1)
of that Regulation, provisions that can, in principle, include rules on the mini-
mum wage.

Article 8 of Regulation No 593/2008 must be interpreted as meaning that:
first, the parties to an individual employment contract are to be regarded as
being free to choose the law applicable to that contract even if the contractual
provisions are supplemented by national labour law pursuant to a national
provision, provided that the national provision in question does not require
the parties to choose national law as the law applicable to the contract, and
secondly, the parties to an individual employment contract are to be regarded
as being, in principle, free to choose the law applicable to that contract even if
the contractual clause concerning that choice is drafted by the employer, with
the employee merely accepting it.

7. Court of Justice, 9 September 2021 joined cases C-208/20 and C-256/20, «Toplo-
fikatsia Sofia» EAD and others and «Toplofikatsia Sofia» EAD . . . . . . . . . . . . . 407

Article 1(1)(a) of Council Regulation (EC) No 1206/2001 of 28 May 2001 on
cooperation between the courts of the Member States in the taking of evidence
in civil or commercial matters must be interpreted as meaning that it does not
apply to a situation where the court of a Member State seeks the address, in
another Member State, of a person on whom a judicial decision is to be served.

Article 5(1) of Regulation (EU) No 1215/2012 of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters must be interpreted as not precluding an order for pay-
ment against a debtor from becoming enforceable, and as not obliging the
court to annul such an order (see also paras. 24-28, 35-39).

8. Court of Justice, 9 September 2021 case C-277/20, UM v. HW, in the quality of
administrator of the estate of ZL and others . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 409

Article 3(1)(b) of Regulation (EU) No 650/2012 of 4 July 2012 on jurisdiction,
applicable law, recognition and enforcement of decisions and acceptance and
enforcement of authentic instruments in matters of succession and on the
creation of a European Certificate of Succession must be interpreted as mea-
ning that a contract under which a person provides for the future transfer, on
death, of ownership of immovable property belonging to him or her to other
parties to the contract is an agreement as to succession within the meaning of
that provision.

Article 83(2) of Regulation No 650/2012 must be interpreted as meaning that
it does not apply to the examination of the validity of a choice of applicable
law, made before 17 August 2015, to govern only an agreement as to succes-
sion within the meaning of Article 3(1)(b) of that Regulation, in respect of a
particular asset of the deceased, and not the latter’s succession as a whole (see
also paras. 29, 34-36, 40).

9. Court of Justice, 9 September 2021 case C-422/20, RK v. CR . . . . . . . . . . . . . . . . 410

Article 7(a) of Regulation (EU) No 650/2012 of 4 July 2012 on jurisdiction,



applicable law, recognition and enforcement of decisions and acceptance and
enforcement of authentic instruments in matters of succession and on the
creation of a European Certificate of Succession must be interpreted as mea-
ning that, in order for there to have been a declining of jurisdiction, within the
meaning of Article 6(a) of that Regulation, in favour of the courts of the
Member State whose law was chosen by the deceased, it is not necessary
for the court previously seised to have expressly declined jurisdiction, but that
intention must be unequivocally apparent from the decision that it delivered in
that regard.

Article 6(a), Article 7(a) and Article 39 of Regulation No 650/2012 must be
interpreted as meaning that the court of the Member State seised following a
declining of jurisdiction is not competent to examine whether the conditions
set out in those provisions were satisfied in order for the court previously
seised to decline jurisdiction.

Article 6(a) and Article 7(a) of Regulation No 650/2012 must be interpreted as
meaning that the rules of jurisdiction set out in those provisions also apply in
the event that, in his or her will, drawn up before 17 August 2015, the
deceased had not chosen the law applicable to the succession, and that the
designation of that law can be inferred from Article 83(4) of that Regulation
alone (see also paras. 31-36, 39-41, 49, 58).
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