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1. Corte di Cassazione, 13 Aprt12004 No 6993 ........................................................ 492 
The requirement laid down by Article 13, seventh paragraph of the 

Legislative Decree of 25 July 1998 No 286, whereby the decree of expulsion 
of a non-EU citizen shall be notified to the latter together with a translation in a 
language understood by him, is satisfied by a translation of said decree in the 
official language of the State of which the person being expelled is a citizen. 
The fact that said person is unable to understand said language is wholly 
irrelevant. The amnesty request (istanza di sanatoria) made through a 
"declaration of emersion" (dichiarazione di emersione) prior to the issue of 
the expulsion decree makes the latter illegitimate pursuant to Article 2, first 
paragraph of the Law Decree of 9 September 2002 No 195, which has been 
converted into Law of 9 October 2002 No 222, whereby measures of removal 
from the territory of the State cannot be adopted against "emerging" workers, 
unless they are considered dangerous to national security. On the contrary, if 
said request is made after the issuance of the expulsion decree, the latter may 
be revoked with retroactive effect as a consequence of the acceptance of the 
amnesty request, pursuant to Article 2, second paragraph of said Law Decree. 

2. Corte di Cassazione, 20 April 2004 No 7473 ........................................................ 494 
Based on Article 739 of the Code of Civil Procedure, which is referred to by 

Article 30, sixth paragraph of the Legislative Decree of 25 July 1998 No 286, an 
appeal against a decree of the Tribunal ruling on an appeal against the refusal to 
grant a residence pennit for family reasons to a non-EU citizen may be brought 
before the Court of Appeal. The requirement that the spouses live together for 
the purpose of granting a residence permit for family reasons following a 
marriage between a non-EU citizen and an Italian citizen arises not only from 
the entire system laid down by the Legislative Decree of 25 July 1998 No 286 
and of the need to avoid sham and instrumental marriages, but also from Article 
28 of the Presidential Decree of 31 August 1999 No 394 (Regulation 
implementing the Consolidated Law on Immigration) whereby, if the 
expulsion is prohibited, the residence permit is granted to a foreigner meeting 
the requirements laid down by Article 19, litt. c of the Legislative Decree of 25 
July 1998 No 286, i.e. to a foreigner living with herlhis spouse being an Italian 
citizen. 

3. Corte di Cassazione, 22 April 2004 No 7668 ........................................................ 495 
The burden of proving the date of entry into the national territory, for the 
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purpose of verifying whether the eight-day term within which a non-EU citizen 
may apply for a residence permit pursuant to Articles 5, second paragraph and 
13, second paragraph of the Legislative Decree of 25 July 1998 No 286 is 
expired, lies with the foreigner who is found in Italy without said permit. 
Proof of the date of entry is obtained through stamping the entry visa on the 
passport at the time of crossing the Italian border. The fact that the foreigner 
has already obtained an entry visa from another State in the Schengen area 
cannot exempt said foreigner from complying with the aforesaid requirement, 
which is laid down by Article 7. second paragraph of the Presidential Decree of 
31 August 1999 No 394. In fact, the right of access of said foreigner based on 
the uniform visa referred to in Article 13, second paragraph of the Law of 30 
September 1993 No 388, which gives effect to the Convention Implementing 
the Schengen Agreement of 19 June 1990, is not related to the issue concerning 
the mere registration of the date of herlhis entry in Italy. 

4. Corte di Cassl1zione, 3 June 2004 No 10568 ........ ,................................................ 496 
Pursuant to Article 13, second paragraph, litt. b of the Legislative Decree 

of 25 July 1998 No 286, the occurrence of a force majeure event prevents the 
expulsion of a non-EU citizen in case of failure by the latter to request a 
residence permit within the re1evant mandatory term. Said force majeure 
event occurs in case the request is not filed due to a force outside of the 
foreigner's will that irresistibly affects his ability to act, by excluding it 
altogether. The fact that the foreigner has been imprisoned and that he has 
been misled by prison au thorities to believe that it would have been possible to 
delay the ming of the request for the resiJence permit does not constitute a 
force majeure event, 

5. Venice Courl 0/ Appeal, 9 June 2004 ...................... ............................................ 195 

The enforceability of a domestic provision of law, such as Article 16 of the 
Preliminary Provisions to the Civil Code, which allows for a differentiated 
treatment of a EU citizen with respect to the enjoyment of civil rights, must 
be denied, since it conflicts with the fundamental principle of non-discrimination 
among all citizens of the Member States within the legal space of the European 
Union. 

6. Corte di Cassazione, 10 June 2004 No 10983 ....................................................... 497 
The order of the local head of police administration (quertore) to leave the 

Italian territory is an administrative act and, as such, is not subject to the 
provision laid down by Article 111 of the Constitution, as amended by Article 
1, seventh paragraph of the Constitutional Law of 23 January 1999 No 2, 
whereby it is always admissible to appeal before the Corte di Carrazione 
against any judgement or measure concerning personal freedom that is issued 
by ordinary or special jurisdictiof!.al bodies. On the contrary, said order can be 
confirmed by an in camera decree issued by the Tribunal, which may be 
appealed before the Corte di Casrazione pursuant to Article 14, sixth 
paragraph of the Legislative Decree of 25 July 1998 No 286. 

7. Corle di CAssazione, 25 June 2004 No 11862 ....................................................... 498 

It is admissible to appeal before the Corte di Carrazione pursuant to Article 
111 of the Constitution against a decision adopted by the Tribunal at the 
conclusion of in camera proceedings relating to the appeal by a non-EU 
citizen pursuant to Article 3D, sixth paragraph of the Legislative Decree of 25 
July 1998 No 286 against the refusal to grant a clearance for family reunion and a 
residence permit for family reasons, since said proceedings concern the alleged 
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breach of a legal right (diritto soggettivo). The decree issued by the Tribunal 
acting as a solo judge upon appeal by said non-EU citizen can be challenged 
before the Court of Appeal. The special criterion for the determination of venue 
laid down by Article 30, sixth paragraph of said Legislative Decree, whereby said 
appeal shall be lodged before the pretore (now the Tribunal acting .5 • solo 
judge) for the place where the appellant resides, is aimed at favouring access to 
courts by the needier party and prevails over the State forum (joro erariale) laid 
down by Article 6 of the Royal Decree of 30 October 193} No 1611. The 
inference of the Court of Appeal whereby a situation of dependency - which 
is contemplated by Article 29, first paragraph,litt. (. of the Legislative Decree of 
25 July 1998 No 286 as a requirement for family reunion - exists in a case where 
cash transfers for the benefit of the parent that the applicant has requested to 
rejoin have been made by a person different from said applicant, does not 
constitute a violation of law or a lack of reasoning that may be alleged before 
the Corte di Cassazione. 

122} 

8. Corte di Cassazione, 7 July 2004 No 12428 .......................................................... 500 

The judicial review of the decrees of expulsion of non-EU citizens issued 
by the Prefects, which is contemplated by Article 13 of the Legislative Decree 
of 25 July 1998 No 286, also applies, in the same form, to decisions of the 
Prefects on the applications for the revocation of the expulsion decrees as well 
as to decisions withdrawing the revocation of the expulsion decrees. The 
provision laid down by Article 13, eighth paragraph of said Legislative 
Decre:e, whereby the expulsion decrees issued by the Prefects shall be 
appealed within five days from their notification also applies to the aforesaid 
decisions. Pursuant to Article 13, ninth paragraph of said Legislative Decree, 
the Tribunal acting as a solo judge for the place where the authority that has 
issued one of the aforesaid decisions has its seat is competent, and shall decide 
in camera. In case of appeal against decisions relating to the expulsion which 
have been issued by different Prefects, Article 28 of the Code of Civil 
Procedure - whereby the venue cannot be derogated in case of in camera 
proceedings - applies, while, as a consequence, Article 33 of the Code of 
Civil Procedure - whereby related actions can be brought before the same 
court in derogation from the general criteria for venue - does not apply. The 
question of constitutional legitimacy of Article 33 of the Code of Civil 
Procedure and of Article 13, ninth paragraph of the Legislative Decree of 25 
July 1998 No 286 is manifestly unfounded. The fact that the decision being 
challenged lacks any indication as to the authority before which it can be 
appealed and the term for lodging said appeal prevents the expiration 
(decadenza) of the right to appeal. 

9. Rome Tribuna~ 22 September 2004 ...................................................................... 151 
For the purposes of the recognition of a foreign divorce judgment, Article 

65 of the Law of 31 May 1995 No 218 does not derogate from the provisions of 
Article 64 of said Law based on the subject matter of the decision in question. In 
fact, Article 65 applies to decisions other than judgments. whereas Article 64 
applies to the latter without any distinction. 

Pursuant to Article 64 of the Law of 31 May 1995 No 218, a divorce 
judgment rendered by a court of the United States in a case involving two 
Italian citizens who were, on a voluntary basis, permanent residents of the 
United States at the time the relevant petition was fded may be recognised in 
Italy, notwithstanding the fact that said Italian citizens formally still had their 
registered residence (residenZIJ anagra/ica) in Italy. 

If a divorce judgment rendered by a foreign court has become fmal and has 
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been registered in the Italian registers of births, marriages and deaths (registri di 
stata civile), a request filed with an Italian court in judicial separation 
proceedings that were initiated before the foreign divorce proceedings (and 
which hence have become barred), which is aimed at ascertaining that the 
other spouse was at fault, is inadmissible. In fact, said Italian court must rule, 
based on the interest of the child, only on the modalities for the exercise of the 
right of access by the parent who does not have custody of the child and who has 
again become a resident of Italy, and on the assignment of the family residence 
located in Italy. 

10. Corte di Cassazione, 24 November 2004 No 22206 ...................................... ,...... 503 

The fact that a non-EU citizen remains in Italian territory illegally within the 
meaning of Anicle 13, second paragraph, litt. b of the Legislative Decree of 25 
July 1998 No 286 automatically implies the issue of a decree of expulsion of said 
non-EU citizen. Said non-EU citizen cannot allege as an excuse the fact that he 
was ignorant of the existence of the eight-day term for requesting the residence 
permit. The fact that his family is in Italy is not sufficient for considering lawful 
the stay of a foreigner in Italian territory, since Article 28, first paragraph of said 
Legislative Decree grants the right to preserve family unity only to foreigners 
who are legally present in Italian territory. 

11. Corte di Casrazione, 5 January 2005 No 209 ........................................................ 505 

As far as visas for family reunion are concerned, the local police 
administration (Questura) is competent to release the relevant clearance 
pursuant to Article 6, second paragraph of the Presidential Decree of 31 
August 1999 No 394, after having verified that the conditions set forth in the 
first paragraph of said Article are met. On the contrary, the Consulate is 
competent to verify, based on said clearance and for the purpose of issuing 
the visa, that the requirements in terms of kinship, marriage, minor age, or 
inability to work and cohabitation set forth by said Article 6, second 
paragraph are met. The additional economic conditions which shall 
characterise the relationship between the beneficiary of the entry visa and the 
applicant - in particular, Article 29, first paragraph, litt. c of the Legislative 
Decree of 25 July 1998 No 286 refers to "dependent parents" - shall be 
considered included among the requirements that the Consulate is competent 
to verify. 

12. Corte di CaHazione, 13 January 2005 No 574 ...................................................... 153 

The Ottawa Convention of 28 May 1988 on International Financial Leasing, 
implemented in Italy by Law of 14 July 1993 No 259, does not apply per se to 
leasing transactions that do not involve foreign elements. However. for the 
purposes of resolving issues concerning the regulation of a purely domestic 
leasing transaction, the provisions set forth by Articles 13 et seq. of said 
Convention can be taken into consideration in order to verify, from a 
systematic point of view, the soundness of any interpretative solution whereby 
domestic provisions regulating other types of contracts are applied to said 
transaction. 

Article 13 of the 1988 Ottawa Convention does not lead to an outcome 
significantly different from that resulting from the joint application of Anicles 
1526 and 1384 of the Civil Code. 

13. Corte di Cassazione, 2 February 2005 No 2091 .................................................... 802 

Based on the provisions of the Geneva Convention of 28 July 1951, and in 
accordance with Articles 10 and 19, first paragraph of the Legislative Decree of 
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25 July 1998 No 286 concerning the prohibition against the rejection of 
foreigners and with Article 1 of the Law Decree of 30 December 1989 No 
416 (which was converted into law by the Law of 28 February 1990 No 39) 
concerning the procedure for the recognition of the status of refugee and its 
consequences, said status cannot be granted to all non-EU citizens who leave a 
State in which a serious and widespread violation of civil rights is well-known to 
occur, but only to those who have a well-founded fear of being personally 
persecuted by reason of their own opinions or condition, 
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14. Corte di CaSJa:tione, 2 February 2005 No 2093 .................................................... 425 

The thirty-day time limit for ruling upon the return of a child who has been 
wrongfully removed - which, pursuant to Article 7 of the Law of 15 January 
1994 No 64, runs from the date on which the application for the return of the 
child has been received - is not mandatory, 

Pursuant to Articles 3 and 4 of the Hague Convention of 25 October 1980 
on International Child Abduction, the return of a child rnust be ordered if the 
rernoval has occurred in breach of the rights of custody set forth by the law of 
the State in which the child was habitually resident, The identification of said 
State represents a question of fact, 

15. Corte di CaSJ"ione, 4 February 2005 No 2358 .................................................... 803 

Article 28, first paragraph, litt, b of the Presidential Decree of 31 August 
1999 No 394 provides for the issue of residence permits for family reasons to 
non-EU citizens who cannot be expelled pursuant to the law only if they live 
with the relatives with whom they request to be rejoined, Said provision is clearly 
in conflict with the Legislative Decree of 25 July 1998 No 286, which protects 
the best interests of the child, with priority also over the public policy underlying 
the regulation of the entry and stay of non-EU citizens in Italy, This results from 
Article 28, third paragraph of said Legislative Decree, whereby the best interests 
of the child shall be taken into consideration with priority in all adrninistrative 
and jurisdictional proceedings concerning children and aimed at enforcing the 
right to family unity, Accordingly, if a foreign parent requests a residence permit 
to regain family unity with a child who is an Italian citizen and with whom he 
does not reside, the lack of cohabitation or living together with the child does 
not prevent the issuance of the residence permit, save where the parent has lost 
parental authority over the child. 

16. Corte di CaSJa:tione, 4 February 2005 No 2359 .................................................... 197 

The recognition (delibazione) of a foreign judgment ordering maintenance 
payments in favour of a minor is not subject to review on the merits by virtue of 
Articles 4 et seq, of the Hague Convention of 2 October 1973 on the Recognition 
and Enforcement of Decisions relating to Maintenance Obligations and Articles 
5 et seq. of the New York Convention of 20 June 1956 on the Recovery Abroad 
of Maintenance, both of which are in force in Italy. 

17. Corte di Cassazione, 14 February 2005 No 2898 ."" .. ", .. "."""""",., ... "" .. ,,,........ 198 

The Brussds Convention of 25 August 1924 on the Unification of Certain 
Rules of Law relating to Bills of Lading applies only to contracts to be performed 
exclusively through carriage by sea, Multimodal transport of goods by sea and 
land, even where transport by sea is defmitdy prevailing, remains subject to the 
provisions of the Civil Code, even with respect to the liability regime. 

18. Corte di Cossavone, 17 February 2005 No 3192 .................................................. 158 

Pursuant to Article 21 of the Brussels Convention of 27 September 1968, if 

42. Rivistl1 di d,rit/Q intema;;ionale pn"vllto e procesSUllle. 2006. N. 4. 



1226 VOLUME XLII - 2006 - INDEX 

a court of a Contracting State has ruled on the legitimacy of a dismissal for 
disciplinary reasons, the decision of said court prevents Italian courts from 
hearing a case concerning any disciplinary aspects of said dismissal. 

19. umstitutional COllrt, 18 February 2005 No 78 .................................................... 507 

Article 33, seventh paragraph, litt. c of the Law of 30 July 2002 No 189 
concerning amendments to the regulations on immigration and asylum and 
Article 1, eighth paragraph, litt. c of the Law Decree of 9 September 2002 
No 195 containing urgent provisions on the legalisation of unlawful 
employment of non-EU citizens, which has been converted with amendments 
into the Law of 9 October 2002 No 222, are constitutionally illegitimate with 
reference to Article 3 of the Constitution, insofar as they require that the 
application for legalisation filed by a non-EU worker be automatically 
rejected in the event that a complaint has been rued against said worker for 
one of the crimes in relation to which Articles 380 and 381 of the Code of 
Criminal Procedure require or allow the arrest of a person caught in the act of 
the crime. 

20. Corte di Cassazione, 2 March 2005 No 4466........................................................ 199 

Italian judicial and administrative authorities are prohibited from applying 
any domestic provisions of law that the EC Court of Justice has declared 
incompatible with Community law, since the judgments of the Court, as with 
any other source of Community law, are directly enforceable and prevail over 
national law. 

21. Corle di Cassazione (p!enary session), order 7 March 2005 No 4807 .. 161 

Pursuant to Article 3, first paragraph of the Law of 31 May 2005 No 218, 
only the objective circum,stance that the defendant is domiciled or resident in 
Italy is relevant as a general criterion to determine the jurisdiction of Italian 
courts. Contrary to the provision set forth by the repealed Article 4 of the 
Code of Civil Procedure, it is no longer possible to distinguish between Italian 
defendants and foreign defendants. 

A petition ftled by a defendant resident in Italy for special proceedings for a 
preliminary ruling on jurisdiction pursuant to the combined provision of Article 
3, first paragraph and Article 11, first part of the Law of 31 May 2005 No 218-
which reserves the right to raise the lack of jurisdiction to the defendant who has 
entered an appearance and has not accepted, expressly or tacitly, the jurisdiction 
of Italian courts pursuant to Article 4, first paragraph of said Law - is 
inadmissible. 

If a civil action has been brought in Italy in the relevant criminal 
proceedings by (foreign) plaintiffs resident in an EC Member State against 
(Italian) defendants resident in Italy, the latter cannot initiate special 
proceedings for a preliminary ruling on jurisdiction. Furthennore, there is no 
international!is pendens relevant for the purposes of Articles 21 and 22 of the 
Brussels Convention of 27 September 1968 with respect to two actions (one 
being between the same parties and involving the same cause of action and 
the other being a related action) that have been previously brought before 
civil courts in such other Member State. 

22. Corte di Cassazione, 21 March 2005 No 6077 ...................................... . 

During the period in which the Law Decree of 30 December 1989 No 416 
(which was converted into law by the Law of 28 February 1990 No 39) was in 
force, anon-EU citizen applying for the recognition of the status of refugee was 
required to request and obtain from the local head of police administration 

805 
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(queslore), pursuant to Article 1, fifth paragraph of said Law Decree, a 
temporary residence permit, pending the conclusion of the relevant procedure. 
A written statement of said non-EU citizen containing a mere declaration of 
personal and family conditions, in which he/she does not allege to have a 
well-founded fear of being persecuted in hislher State of origin due to Ris her 
opinions, faith, religion or race, is not suitable for this purpose. 
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23. Corle di Cassaziane, 7 April 2005 No 7258 .......................................................... 201 
Article 32 of the Geneva Convention of 19 May 1956 on the Contract for 

the International Carriage of Goods by Road must be interpreted so that the 
one-year period of limitation provided for bringing a claim for damages has the 
nature of statute of limitation (prescriziolJe) rather than of forfeiture 
(decadenzo). 

24. Corle diCassazione (plenary session), 15 Aprtl 2005 No 7791 ...... ,..................... 806 

Italian courts do not have jurisdiction over an international organisation in a 
case where they must issue a judgment ordering the payment by said 
organisation of an amount due under an employment contract, if for the 
purpose of said judgment it is necessary to characterise said contract as a 
contract of indefmite duration as opposed to a fixed-term contract. 

25. Corte di Cassa1.ione, 15 April 2005 No 7923 ......... "............................................. 1092 

Notwithstanding the binding nature of the provisions laid down by the 
1950 Convention for the Protection of Human Rights and Fundamental 
Freedoms, a person who has been subject to criminal proceedings and to 
related orders limiting his personal freedom, as an interim measure or 
following a sentence, is not entitled to damages merely because said 
proceedings were concluded with a final decision of acquittal. 

26. Corle di Cassazione, 21 April 2005 No 8360 ........................................................ 739 
An appeal before the Corle di Cassazione for violation of Egyptian law -

which has been chosen by the panies as the governing law of an insurance 
contract pursuant to Article 25. fIrst paragraph of the Preliminary Provisions 
to the Civil Code - is admissible, as in all instances where a foreign law regulates, 
or contributes to the regulation of, the case in question by virtue of a reference 
made to it by the law or the parties. Therefore the interpretation of Egyptian law, 
which is preliminary to the verification of the alleged violation, falls - similarly to 
the interpretation of domestic law - within the institutional competence of the 
Corte di Cassazione, in the exercise of its function of ensuring the exact 
compliance with, and the uniform interpretation of, the law. 

Article 24 of the Geneva Convention of 19 September 1949 on Road Traffic 
allows the Contracting States to, alternatively, consider sufficient the national 
driving permit issued by another State or require, in appropriate cases, that the 
driver admitted to its territory carry an international driving permit. 

The State of Egypt grants to foreigners admitted to its territory the right to 
drive motor vehicles based only on a driving permit issued by the State of origin, 
as an alternative to an international driving permit. 

27. Corle di Cassazione, order 26 April 2005 No 8933 .............................................. 744 
Even though the Brussels Convention of 25 May 1987 has abolished the 

need for the legalisation of public deeds among the Contracting States, a power 
of attorney ad litem issued in France without a certification of the identity of the 
signatory is invalid, since this is a fundamental requirement of said power of 
attorney under Italian law, 
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28. Ventce Courl of Appea( 26 April 2005 ............................................................. 746 

Article 19 of the EC Regulation No 4412001 provides that, in case of 
disputes brought against an employer domiciled in a Member State, the courts 
of said Member State or the courts of the Member State where the employee 
habitually carries out or did carry out his work have jurisdiction. 

According to the case law of the EC Court of Justice, if an employee 
carries out his work in more than one State, the place where the work is 
carried out is considered to be that where the employee organises and plans 
his working time. 

Italian courts have jurisdiction over a labour dispute if the employee, even if 
frequently travelling abroad, has "a minimum suppOrting base in Italy for his 
work. 

29. Corte di Casst1zione (plenary session), order 3 May 2005 No 9106 ... "................ 429 

The EC Regulation No 4412001 of 22 December 2000 on Jurisdiction and 
the Enforcement of Judgements in Civil and Commercial Matters (Brussels I), 
rather than the Geneva Convention of 19 May 1956 on the Contract for the 
International Carriage of Goods by Road (CMR), applies to a dispute arising 
from a contract of carriage by road terminated by the mutual consent of the 
parties and relating to the amount that one of the parties owes to the other in 
order to compensate it for costs sustained. 

By virtue of the combined provision of Article 5 No 1 of the EC Regulation 
No 44/2001, Article 57 of the Law 001 May 1995 No 218 and Article 4 of the 
Rome Convention of 19 June 1980 on the Law Applicable to Contractual 
Obligations, Italian courts have jurisdiction over a dispute concerning a cash 
payment due under a contract of carriage terminated by mutual consent of the 
parties. In fact, under Italian law - which applies in the present case as the law of 
the country where the party which is to effect the performance characteristic of 
the contract resides - a cash amount shall be paid at the place where the creditor 
is domiciled on the due date. 

30. Milan Courl of Appea( 14 May 2005 ................................................................... 164 

For the purposes of an appeal against the enforcement in Italy of a Swiss 
judgment. Article 27 No J of the Lugano Convention of 16 September 1988 on 
Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters 
cannot be applied if a dispute between the same parties is merely pending before 
Italian courts, and a domestic judgment potentially conflicting with the foreign 
judgment is therefore still lacking. 

Article 27 No 2 of the 1988 Lugano Convention cannot be invoked to 
prevent the enforcement of a Swiss judgment given in default of appearance if 
the defendant was served with the document which instituted the proceedings in 
accordance with Article 5 of the Hague Convention of 15 November 1965 on the 
Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial 
Matters, pursuant to which the translation of said document into the official 
language of the State addressed is not required, unless agreed otherwise between 
the Contracting States. 

The determination that a person who has stipulated a forum selection 
clause in favour of Swiss courts in the name and on behalf of a company 
lacks the authority to represent said company (pot ere di rappresentanza 
organico) constitutes a judgment on the merits of the case. Such a 
determination is precluded to the Italian court before which the enforcement 
of a Swiss judgment is sought pursuant to Article 29 of the 1988 Lugano 
Convention. 
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The fact that the proceedings held abroad in default of appearance 
consisted of a single hearing does not by itself represent sufficient grounds for 
refusing to enforce a foreign judgment in Italy pursuant to Article 27 No 1 of the 
aforesaid Convention, if it is not accompanied by further allegations proving the 
existence of a conflict with Italian public policy. 
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31. Corte di Cassazione (plenary session), order 20 May 2005 No 10606 ................. 432 

Pursuant to Article 3, first paragraph of the EC Regulation No 134612000, 
Italian courts have jurisdiction to open the main insolvency proceedings against a 
company that - even if it has transferred its registered office to another Member 
State - has its centre of main interests in Italy, since the transfer abroad of the 
registered office has not been followed by the carrying out of actual business 
activities in the new office or by the transfer of the centre of the directional, 
administrative and organisational activities of the company. 

32. Corle di Cassazione, order 26 May 2005 No 11183 ............................................. 435 

Pursuant to Article 28 of the Warsaw Convention of 12 October 1929 on 
International Carriage by Air, an action for damages must be brought, at the 
option of the plaintiff, either before the court where the carrier is domiciled, or 
has its principal place of business, or has an establishment by which the contract 
has been made or before the court where the place of destination is located. Said 
Article sets forth a provision concerning jurisdiction and not venue, which shall 
be determined in accordance with the rules of the State where the plaintiff 
decides to bring the action. 

33. Corle di Cassazione, 27 May 2005 No 11282 ....................................................... 808 

The Geneva Convention of 19 May 1956 on the Contract for the 
International Carriage of Goods by Road applies, in the absence of a 
consignment note, if the parties have expressed their will to that effect, even 
through an oral agreement. The existence of said oral agreement can be proved 
by any means. 

34. Corle di Cassazione, 27 MAy 2005 No 11323 ....................................................... 809 

Based on Article 5, second paragraph of the Legislative Decree of 25 July 
1998 No 286, the term of eight working days for a non-EU citizen to request a 
residence permit runs from the date of his entry in the territory of the State. This 
is a specific and precise event, to be inferred from the stamp on the passport for 
persons coming from non·Schengen States, and from other type of 
documentation for persons coming from States of the Schengen area. The 
running of said tenn shall be calculated on a continuous basis, without adding 
any other period spent by said non-EU citizen on the national territory. 

35. Constitutional Court, 8 June 2005 No 224 ........................................................... 811 

The question of constitutional legitimacy of Article 29, first paragraph, litt. 
e of the Legislative Decree of 28 July 1998 No 286, as amended by Article 23 of 
the Law of 30 July 2002 No 189, insofar as it limits the right to family reunion of 
a non·EU citizen regularly residing with dependent parents to cases wbere the 
latter do not have other children in the State of origin or from which they come 
or the other children cannot maintain their parents who are older than sixty·five 
years for proven, serious health reasons, raised with reference to Articles 2, 3 and 
29 of the Constitution, is unfounded. With reference to the alleged conflict of 
the aforesaid provision with Article 8 of the European Convention on Human 
Rights concerning the right to respect for family life, Article 10, second 
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paragraph of the Constitution cannot be invoked, since it oversteps the schemes 
of international treaty law. 

36. Corle di Cassazione, 9 June 2005 No 12168 ......................................................... 813 

No violation of Article 12 of the New York Convention of 20 November 
1989 on the Rights of the Child - whereby the child must be heard - occurs if, 
during the proceedings concerning the appeal against the declaration of 
adoptability pursuant to the Law of 4 May 1983 No 184, the Court, based on 
its prudent judgement, does not deem appropriate to hear the child. 

37. Corte diCassazione, 9 June 2005 No 12169 ......................................................... 438 
Article 29, first paragraph, litt. b of the Legislative Decree of 25 July 1998 

No 286, whereby a non-EU citizen may apply for family reunion with respect to 
dependent children, provides that the person applying for reunion shall be the 
one who maintains and shall maintain the child she has requested to rejoin. In 
fact, pursuant to Article 29, third paragraph, lits. a and b of said Legislative 
Decree, the person applying for reunion shall prove the availability of adequate 
lodging and sufficient income. The fact that the parental authority over the 
children is attributed to the other parent is not relevant for denying a non-EU 
citizen the right to rejoin her minor children, in case they are maintained 
exclusively by her, whereas the other parent (whose consent is required 
pursuant to said Article 29, first paragraph, litt. b, for the purpose of ensuring 
that in any case parental authority may be exercised in Italy by the parent 
applying for reunion) does not contribute to their maintenance. Said provision 
comports with Article 18 of the New York Convention of 20 December 1989 on 
the Rights of the Child - whereby the States Panies shall use their best efforts to 
ensure recognition of the principle that both parents have common 
responsibilities for the upbringing and development of the child - which, in 
turn, is consistent with Article 30 of the Constitution. 

The fact that under the national law of the child - which applies pursuant to 
Article 36 of the Law of 31 May 1995 No 218 - the parental authority belongs 
exclusively to the father does not prevent him from allowing his children to live 
with their mother. In such a case, the actual exercise of parental authority is 
delegated to the latter. 

38. Corte di Cassazione (crimina/), 10 June 2005 No 22182...................................... 814 
Pursuant to the European Convention on Extradition signed in Strasbourg 

on 17 March 1978 and its Additional Protocol, the requested State may refuse 
the extradition if it believes that the proceedings in absentia leading to the 
judgment against the person claimed did not satisfy the minimum rights of 
defence provided for by Article 6, third paragraph of the European 
Convention on Human Rights. 

39. Catania Tnb"nal, 13 June 2005 ............................................................................ 815 
It is self-evident that the condition of reciprocity laid down by Article 16 of 

the Preliminary Provisions to the Civil Code may apply only with respect to civil 
rights other than those recognised to every person by the Constitution. In fact, 
the aforesaid provision cannot prevail over those of the Constitution, both due to 
the time of its enactment and, in any case and definitely, for reasons related to 
the hierarchy of the sources of law. 

40. Corle di Cassazjone (plenary session), order 15 June 2005 No 12792 .............. :~. 443 

In a case where an objection is raised that an action has previously been 
initiated abroad between the same parties, the Italian proceedings are not 

1 
! 
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suspended pursuant to Article 7 of the Law of 31 May 1995 No 218. and a 
judgement is issued as a result of the foreign action which becomes res iudialta, 
special proceedings for a ruling on jurisdiction are inadmissible, since the effects 
produced in the Italian legal system by the automatic recognition of the foreign 
judgement might bar a ruling on jurisdiction. 
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41. Carle diCassaziane. 18 June 2005 Na 13166 ."" .......... "" .......... """" ....... " ... ",,.. 1095 
Based on Article 32 of the Legislative Decree of 25 July 1998 No 286, 

children who are non-EU citizens and hold a residence permit for family 
reasons cannot, once they have reached their majority, obtain the renewal of 
said permit, unless - while they were under age - a permanent residence card has 
been issued to their parents pursuant to Article 9 of said Legislative Decree In 
fact, they can only obtain a new residence pennit for the reasons laid down in 
said Article 32, i.e. for study, access to work, employment or self-employment or 
reasons of health or medical treatment. The fact that, after they have reached 
their majority, a residence card for an indefmite period of time has been issued to 
their parents is irrelevant. 

42. Corte di Cassazione, 20 June 2005 No 13175 ................................... ".................. 1045 

A decision that Italy lacks jurisdiction in relation to a dispute concerning a 
dismissal brought by an Italian employee against a foreign State that was his 
employer does not generate an obligation of Italy to indemnify said employee for 
the damages suffered by him, since said decision has been rendered by applying 
a customary rule on immunity from jurisdiction which is referred to by Anicle 10 
of the Constitution as well as by the Vienna Convention of 24 April 1963 on 
Consular Relations, and is aimed at preserving international relations. The 
question of constitutional legitimacy of the law implementing the 1963 Vienna 
Convention, insofar as it does not provide a subsidiary protection by the State to 
the benefit of the Italian citizen in the aforesaid case, is manifestly unfounded, 
since the provisions in question satisfy requirements of, inter alia, constitutional 
relevance. 

43. Carle di Cassaziane. 30 June 2005 Na 14031 ....................................................... 752 
An extraordinary appeal before the Corte dt' Cassazione pursuant to Article 

111 of the Constitution is admissible, in general, against a decree of the Juvenile 
Court ordering the registration of a foreign adoption decision in the registers of 
births, marriages and deaths (regislr; della stalo dvzle) upon completion of the 
procedure laid down by the Hague Convention of 29 May 1993 on Protection of 
Children and Co-operation in respect of Intercountry Adoption and by the Law 
of 31 December 1998 No 476. 

An appeal before the Corle di Cassazione against a decree of the Juvenile 
Court ordering the registration of a foreign adoption decision in the registers of 
births, marriages and deaths (registri dello stalo dvile) is not admissible for lack 
of standing to initiate the action (interesse ad agire) pursuant to Article 100 of the 
Code of Civil Procedure, if it is lodged by the same couple that has applied for 
said decree. 

44. Corte di Cassaz;one (plenary session), order 6 July 2005 No 14196 ............. "..... 169 
Article 3, second paragraph, last sentence of the Law of 31 May 2005 No 

218 makes reference to the domestic provisions on venue (compelenza 
territoria/e) with respect to matters outside of the scope of application of the 
Brussels Convention of 27 September 1968, among which bankruptcy matters 
are included. By virtue of the aforesaid provision, Italian couns have jurisdiction 
pursuant to Article 24 of the bankruptcy law over a petition to extend the 



1232 VOLUME XLII - 2006 - INDEX 

bankruptcy procedure, in accordance with Article 147 of the Bankruptcy Law, 
to a corporation which is the sole shareholder with unlimited liability of an 
Italian company, even where the former is a foreign corporation. For this 
purpose, there is no need to make any reference to other provisions and 
criteria set forth by said Law No 218, and particularly to the provision on the 
law applicable to corporations laid down by Article 25. 

45. Corte di Cassazione (plenary session), order 6 July 2005 No 14208 ....... "........... 447 

Notwithstanding the fact that Article 37, second paragraph of the Code of 
Civil Procedure has been repealed, special proceedings for a preliminary ruling 
on jurisdiction are admissible, since the reference made by Article 41 of the Code 
of Civil Procedure to said Article 37 shall now be construed as a reference to 
Article 11 of the Law of 31 May 1995 No 218 on the reform of Italian private 
international law . 

Pursuant to Article 5 No 1 of the EC Regulation No 4412001 of 22 
December 2000, Italian courts have jurisdiction in rdation to a contract for 
the distribution of certain goods, regardless of whether a CIF term has been 
stipulated, if the parties have agreed that the delivery of said goods shall occur in 
Italy and the agreement conferring jurisdiction to other courts is not valid 
pursuant to Article 23 of the EC Regulation 44/2001, as it was not signed by 
both parties. 

46. Mt1an Tribunal, 6 July 2005 .................................................................................. 450 

Pursuant to Article 3, first paragraph of the EC Regulation No 134612000, 
Italian courts do not have jurisdiction to open the main insolvency proceedings 
against a company having its registered office in another Member State, if proof 
has not been given that the centre of the company's main interests, i.e. the main 
centre where the company's will is formed and the company's interests are 
concentrated, is located in Italy. 

47. Corte di Cassazione (plenary session), order 13 July 2005 No 14695 ............... ". 755 
Special proceedings for a preliminary ruling on jurisdiction aimed at 

enforcing a clause providing for foreign arbitration are inadmissible, since this 
is not a question of jurisdiction but rather a question of merits concerning the 
validity of said clause. 

Jurisdiction has been validly conferred to Italian couns implicitly pursuant 
to Article 18 of the Brussds Convention of 27 September 1968 in case the 
defendant enters an appearance alleging defences on the merits, including the 
objection that the action cannot proceed due to the foreign arbitration, and 
objects the lack of jurisdiction only in the reply brief. 

48. Corte di Cassazione, 15 July 2005 No 15024 ........................................................ 1096 

Pursuant to Article 25 of the Warsaw Convention of 12 October 1929 on 
International Carriage by Air, as amended by the Hague Protocol of 28 
September 1955. the reckless conduct of the carrier and its knowledge that 
damage may result from its acts or omissions - which circumstances exclude 
the application of the limits of liability for damages occurred to the carried goods 
specified in Article 22 of said Convention - constitute a case of so-called wilful 
negligence (colpa con previsione). 

49. Constitutional Court, order 29 July 2005 No 347 ................................................ 147 

The question of constitutional legitimacy of Articles 29-his. 31, second, 
paragraph, 35. first paragraph, 36, first and second paragraphs and 44 of the 
Law of 4 May 1983 No 184 (Right of the child to a family) for violation of 
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Articles 2, 3 and 30 of the Constitution is manifestly unfounded. In fact, said 
question is based on an erroneous interpretation of the law, which does not 
preclude the international adoption of children under special circumstances, 
such as in the present case the adoption of an abandoned child by a single 
person. On the contrary, said adoption must be considered admissible in the 
same situations in which a domestic adoption conferring the status of legitimacy 
(adozione nazionale legittimante) is allowed. 

1233 

50. Corle di Carraxione, 29 July 2005 No 15946 ........................................................ 1097 
The legal capacity to exercise rights (capacita di agire) of a trustee in 

bankruptcy is regulated by the law governing the entire insolvency 
proceedings, since it must be characterised as a special capacity to exercise 
rights (capacita di agire speciale) within the meaning of Article 23 of the Law 
of 31 May 1995 No 218. 

51. Milan Tribunal, 4 Augusl 2005 ............................................................................. 759 
Pursuant to Article 19 of the EC Regulation No 4412001, an employer 

domiciled in a Member State can be sued in another Member State before the 
court of the place where the employee habitually carries out his work. 

Italian courts have jurisdiction if the employee habitually carries out his 
work in Italy. The fact that the employment contract contemplates frequent, but 
incidental, business trips abroad is wholly irrelevant. 

52. Council o/Slale (VI Session), 11 Augusl 2005 No 4334 ...................................... 174 
The application of the grounds preventing the acquisition of Italian 

citizenship through marriage (Article 6 of the Law of 5 February 1992 No 91) 
different from those pertaining to the safety of the Republic and relating to the 
existence of criminal convictions depends only upon the determination of their 
existence. As a consequence, the denial or granting of Italian citizenship in these 
cases is not discretionary in nature. 

Ordinary (rather than administrative) courts have jurisdiction to verify the 
requirements set forth as compulsory by Article 6 of the Law No 91 of 1992, 
other than those requirements pertaining to the safety of the Republic. 

53. Milan Courl 0/ Appeal, 31 Augusl2005 ............................................................... 176 
Pursuant to Article 17 of the Preliminary Provisions to the Civil Code, the 

substantive requirements for a marriage are governed by the national law of the 
future spouses. 

Pursuant to Articles 17 and 18 of the Preliminary Provisions to the Civil 
Code and Article 115 of the Civil Code, a woman holding both U.S. and Italian 
citizenship (which has been acquired through a previous marriage with an Italian 
citizen) is always subject to the mandatory provisions of the Italian Civil Code, 
even in respect of a marriage cdebrated abroad, by virtue of the fact that the 
Italian citizenship prevails. 

According to the provisions that were in force prior to the enactment of the 
Law of 31 May 1995 No 218, the recognition of foreign judgments required a 
specific proceeding (giudizio di delibazionel before the Court of Appeal pursuant 
to Articles 796 and 797 of the Code of Civil Procedure. 

Pursuant to Article 86 of the Civil Code, a marriage between a U.S.-Italian 
citizen and an Italian citizen celebrated abroad before 1995 is null and void for 
lack of freedom from previous marriages (liberta di stato) if the foreign judgment 
concerning the dissolution of the first marriage has not been enforced in Italy. A 
decision by a U.S. court whereby the second husband is estopped from raising 
the nullity of the second marriage is wholly irrelevant. 
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54. Md_. Court 0/ Appea4 1 September 2005 .......................................................... . 

Tn the event where an application for the resumption of the proceedings 
(campana di riasJunzione) meets all requirements applicable to an autonomous 
statement of claim, it can validly initiate - in accordance with the general 
principle of preservation of defective acts set out by Article 159, third 
paragraph of the Code of Civil Procedure - proceedings for the recognition of 
a foreign judgement under Article 67 of the Law of 31 May 1995 No 218. 

The expression "proceedings initiated after the date on which it entered 
into force", which is set out in Article 72 of the Law No 218 of 1995, shall be 
construed as referring to the proceedings for the recognition of foreign 
judgements rather than to the proceedings within which said judgements have 
been issued. 

Pursuant to Article 64, lilt. a of the Law No 218 of 1995, a foreign divorce 
decree between two Italian nationals which has been issued by the courts of the 
State in which the plaintiff is resident may be recognised in Italy. 

A foreign divorce decree issued after the court has ascertained that married 
life is irremediably compromised does not conflict with public policy. 

452 

55. Corte di Cassazione, order 9 September 2005 No 17983 ...... " ........ " ........ " .. "...... 762 

The transfer of the registered office of a company from Italy to a foreign 
State is unenforceable, pursuant to Article 25 of the Law of 31 May 1995 No 
218, if it has not been implemented in compliance with the laws of both States. 

56. Corte di Cassazione (plenary session), order 13 September 2005 No 18122 ........ 763 

In light of, inter alia, Article 2 of the Convention of 28 November 1951 
between Italy and the United Kingdom of Great Britain and Northern Ireland, 
Italian courts have jurisdiction over a dispute brought by an Italian employee 
against the British Council for unlawful dismissal, if said employee was hired as 
part of the administrative personnel with a "local" employment contract, which 
expressly refers to Italian law, and particularly to the provisions on dismissal. 

57. Corte di Cassazione (crt'mt'nal), 14 September 2005 No 33642 ....... "................... 186 

Article 17, fourth paragraph of the Law of 22 April 2005 No 69, 
implementing the EC Framework Decision No 20021584 on the European 
arrest warrant, provides that, for the purposes of a decision on surrender of a 
requested person to a foreign authority, it shall be verified whether serious 
incriminating evidence exists against said person. The aforesaid provision shall 
be interpreted such that the Italian judicial authority is required to verify that 
reasons are given in relation to the interim measure based on which the arrest 
warrant has been issued and the alleged precautionary needs underlying said 
interim measure, as well as in relation to the evidence on which'the warrant is 
based; but this does not mean that said authority may carry out a new, weighty 
evaluation of said evidence. 

The additional information that, pursuant to Article 16 of said Law, the 
Court of Appeal of the Member State of execution may request from the 
authority that has issued the European arrest warrant, shall be only that 
already available to the latter. In fact, said provision cannot be interpreted to 

permit a request that the foreign authority take new evidence not acquired or not 
yet acquired, since this would be incompatible with the principle of sovereignty 
of each State and also with the time necessary to take evidence. 

The possible prejudice that the requested person may suffer for religious, 
ethnic or political reasons from the State issuing the warrant prevents surrender 
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of the requested person pursuant to Article 18, first paragraph, lilt. a of the Law 
No 69 of 2005 only if it results from objective circumstances. 
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58. Pordenone Tribunal, 14 September 2005 """"""" ... ""." ...... """" .. " ............. ,,..... 181 

Pursuant to Article 3 of the Law of 31 May 1995 No 218, Italian courts 
have jurisdiction over an action for legal separation (which has been 
subsequently converted into a divorce action) between two Moroccan citizens 
resident in Italy. 

The fact that the foreign judgment of which recognition is sought is not 
fIled with the court prevents any decision as to its recognition pursuant to Article 
64 of the Law No 218 of 1995. 

The fact that a marriage celebrated abroad between foreign citizens has not 
been registered does not prevent the adoption of a divorce decision in Italy. 

Pursuant to Article 31 of the Law No 218 of 1995, the legal separation and 
the divorce of two Moroccan citizens are governed by their national law. 

59. Florence Tribuna£ 23 September 2005 .................................................................. 766 
A sale of goods with the issuance of an irrevocable letter of credit for the 

payment of the purchase price is regulated not only by Article 1530 of the Ovil 
Code, but also by the uniform customs and practice for documentary credits of 
the International Chamber of Commerce, if they are expressly referred to in the 
letter accompanying the relevant letter of credit. 

60. Trieste Tn"bunal decree 23 September 2005 .... "" ... " ........... " ......... " ......... ""....... 458 

Pursuant to Article 12 of the Hague Convention of 1 July 1985 on the Law 
Applicable to Trusts and on Their Recognition, a transfer of real estate to a 
trustee can be directly registered in the land registers of the special cadastral 
system (sistema tatJo/are). 

The so-called domestic trust is, in principle, admissible, although subject to 
the court's scrutiny which, even if inspired by the principle of favouring its 
validity, shall be aimed at verifying on a case-by-case basis the legitimacy of 
said trust with reference to the mandatory provisions and the compulsory 
principles of the Italian legal system. 

61. Corte di Carrazione (crimina/), 26 September 2005 No 34355 ............................ 770 
For the purposes of applying EC Framework Decision No 20021584, which 

has been implemented in Italy by the Law of 22 April 2005 No 69, the 
investigation on the existence of serious incriminating evidence, which 
represents a mandatory requirement for the issue of an European arrest 
warrant, shall be carried out by the issuing judicial authority. whereas the 
requested authority shall only verify its existence, by ascertaining that the 
warrant, in light of its contents or of the information collected during the 
relevant investigation or proceedings, is based on evidence whereby the 
issuing authority seriously believes that the person to be surrendered has 
committed the relevant crime. 

62. Corte di Carrazione, 28 September 2005 No 18944 ............................................. 774 
A company incorporated under the laws of a foreign State, where it has 

transferred its registered office from Italy, may bring an action before Italian 
courts to challenge a judgment declaring the bankruptcy of the originalltalian 
company, since, according to Article 2437 of the Civil Code and Article 25 of the 
Law of 31 May 1995 No 218, the transfer of the registered office abroad does 
not affect the "legal continuity" of the company that has implemented it, 
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especially where this effect is also provided for by the applicable law in the place 
where the new registered office is located. 

63. Corte di Casrazione (plenary session), 18 October 2005 No 20106 ..................... 776 

Italian courts do not have jurisdiction over a dispute between the 
government of the United States of America and an employee relating to the 
dismissal of the latter, who is a U.S. citizen and was resident in the United States 
at the time on which she was hired as a "civilian component", since based on this 
formal element she belongs to the category of "civilian components" within the 
meaning of Articles I and IX of the London Convention of 19 June 1951 
between the Parties to the North Atlantic Treaty Regarding the Status of 
Their Forces. The fact that said formal element does not reflect the real 
situation, since said employee has also always been an Italian citizen resident 
in Italy, is irrelevant. 

64. Corle di Cassazione, 21 October 2005 No 20464 
Pursuant to Article 66 of the Law of 31 May 1995 No 218, a foreign 

decision approving a separation agreement (separazione consensuale), which 
cannot per se become fmal, can be automatically recognised in Italy. 

Following the recognition of a foreign decision approving a separation 
agreement, an action for judicial separation in Italy is inadmissible. 

781 

65. Milan Court 0/ Appea( 24 October 2005 .............................................................. 1050 
Italian courts have jurisdiction over a dispute concerning the payment of 

the purchase price owed by a buyer, having its seat in France, to a seller, having 
its seat in Italy, since, by virtue of the combined provision of Article 5 No 1 of 
the Brussels Convention of 27 September 1968 and Article 57 of the Vienna 
Convention of 11 April 1980, said purchase price must be paid in Italy at the seat 
of the seller, unless otherwise agreed. 

66. Corte di Cassazione (plenary session), 28 October 2005 No 20995 ................. ,," 468 

Under the Convention Setting Up a European University Institute signed 
in Florence on 19 April 1972, the attached Protocol on Privileges and 
Immunities as well as the Headquarters Agreement between said Institute 
and the Italian government dated 10 July 1975, said Institute not only has 
been recognised as a subject of international law, but also benefits from 
immunity from the jurisdiction of the host State with respect to the 
employment relationships with its staff. Said immunity is not in conflict 
with Article 24 of the Constitution, since the right to appeal to a special 
Commission and the possible subsequent intervention of the EC Court of 
Justice are provided for. 

67. Corte di Cassazione (plenary session), 28 October 2005 No 20998 "."".""".",,.. 785 

Article 6 No 1 of the Brussels Convention of 27 September 1968, which 
applies if there are multiple defendants, concerns only actions that are related 
due to their object or cause of action within the meaning of Article 33 of the 
Code of Civil Procedure (cumulo soggeUivo), and applies only if the actions 
brought by the same plaintiff against different defendants are so closely 
connected that it is expedient to hear and determine them together to avoid 
the risk of irreconcilable judgments. 

Article 6 No 2 of the 1968 Brussds Convention applies only to the so-called 
"typical guarantees" (garanzie proprie), i.e. those where the main claim and the 
guarantee claim have the same cause of action, or where an objective link exists 

., 
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between the causes of action of the two claims, or where the event alleged in the 
two claims as the basis for liability is the same. 

Pursuant to Anicle 4 No 3 of the Code of Civil Procedure, Italian courts do 
not have jurisdiction if the seller, which has been sued by the purchaser in 
connection with a warranty of quality invokes, in turn, said warranty against 
the foreign seller in order to be indemnified by the latter, since this is an 
"atypical guarantee" (garanzia impropria). 

68. Corte di Cassazione, 4 November 2005 No 21395 

The ka/alah, which is provided for by Moroccan law and, as such, is 
recognised, inter alia, by the United Nations Convention of 20 November 
1989 on the Rights of the Child (Article 20), attributes to the guardians 
(af/ida/arr) a right/duty of custody of the child, but not a right of 
guardianship (tutela) or the legal representation of the child. 

According to an interpretation of foreign law complying with the criteria 
laid down by Anicle 15 of the Law 0131 May 1995 No 218, the tutorship of an 
abandoned Moroccan child belongs to Moroccan authorities (i.e. respectively, 
the waH and the Moroccan consul abroad). 

Pursuant to Article 17 of the Law of 4 May 1983 No 184 on adoption, an 
appeal against the decree declaring the adoptability of a Moroccan child, 
brought by two Italian spouses who are entitled to the custody (ka/alah) of 
said child based on a decision of the T ribtulal of Rabat, is not admissible. 

The question of constitutional legitimacy of Article 17 of the Law No 184 of 
1983, insofar as it grants the right to appeal against the decree of adoptability of 
a child only to persons other than the guardians, raised with reference to Articles 
24, first paragraph, 30, second paragraph, 31, second paragraph and 10, second 
paragraph of the Constitution, is manifestly unfounded. 
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69. Torino Tribunal 21 November 2005 .................................................................... 475 

The inclusion of an arbitration clause in a fmancing agreement functionally 
linked to an escrow agreement which contains a forwn selection clause in favour 
of Italian courts does not exclude the jurisdiction of said courts over disputes 
relating to the performance of said escrow agreement. An arbitral award issued 
in relation to the financing agreement does not have binding effect within the 
proceedings related to the ancillary escrow agreement, given that the two 
agreements have autonomous consideration (causa). On the contrary, the 
effects of a decree issued by the Republic of Cuba and invoked as a force 
majeure event in light of the provisions of the escrow agreement, as well as 
the consequences to the escrow agreement arising from events related to the 
financing agreement, must be ascertained in the context of said proceedings. The 
fact that the arbitral award - which has been declared enforceable, and is no 
longer subject to appeal on the merits, in haty - has been appealed before the 
Paris Court of Appeal does not require the suspension of the proceedings 
relating to the performance of the escrow agreement. 

In the presence of a contractual provision which expressly regulates force 
majeure events in a manner equivalent to that contemplated by Italian law -
which has been chosen by the parties as the governing law of the agreement - a 
governmental decree addressed exclusively to two companies controlled by the 
State and aimed at releasing said companies from their obligations does not 
constitute a jactum pnncipis amounting to a force majeure event. In fact, the 
requirements of generality of the measure and absence of any relationship 
between the rdevant event and the legal sphere of the debtor are lacking. 
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70. Corte di CasrQzione, 7 December 2005 No 26976 ...................... "" ... " ............... . 

Pursuant to Anicle 6, No 2, lt~t. a of the Rome Convention of 19 June 1980 
on the Law Applicable to Contractual Obligations - which also applies to an 
employment contract concluded through labour intermediation - a contract of 
employment is governed by the law of the country where the employee habitually 
carries out his work. 

A foreign law that does not grant to employees any specific protection in 
case of labour-only contracting does not conflict with public policy within the 
meaning of Article 16 of the 1980 Rome Convention. 

1053 

71. Corte di Corsazione) order 13 December 2005 No 27403 ...................... ,",.......... 1059 

The expression "place where the harmful event occurred" laid down in 
Article 5 No 3 of the Brussels Convention of 27 September 1968 shall be 
interpreted in the sense that it does not refer to the place where the damaged 
person claims to have suffered economic prejudice as a consequence of initial 
damages occurred, and suffered by it, in another State. 

Pursuant to Article 6 No 3 of the 1968 Brussels Convention, Italian courts 
do not have jurisdiction over a dispute arising from a counter-claim that is based 
on facts different from those on which the original claim is based. 

72. Pis/oia Tribunal, -14 December 2005 
Pursuant to Article 3, first paragraph of the EC Regulation No 13461 

2000 of 29 May 2000, Italian courts have jurisdiction to open the main 
insolvency proceedings against a company that has transferred its registered 
office to another Member State, if said transfer has not been followed by the 
actual carrying out of business activities or the transfer to the new registered 
office of the directional, administrative and organisational activities of the 
company. The insolvency proceedings opened in the Member State where 
the new registered office is located shall therefore be characterised as 
secondary insolvency proceedings, and therefore the liquidator (ctlratore) 
shall be required to act pursuant to Article 23 of the EC Regulation No 
134612000. 

Since, pursuant to Article 12 of the Law of 31 May 1995 No 218, civil 
proceedings held in Italy are governed by Italian law, the language of said 
proceedings shall be Italian, without prejudice to the possibility for the court 
to appoint a translator for the review of documents in a foreign language 
pursuant to Articles 122 and 123 of the Code of Civil Procedure. 

1064 

73. LIzia Regional Administrative Tribunal (Session Iter), 12 January 2006 No 288 1069 

The fact that a foreigner maintains the social, religious and cultural 
traditions of his country of origin cannot constitute grounds for refusing to 
grant him Italian citizenship through naturalisation pursuant to Article 9, first 
paragraph, lill. f of the Law of 5 February 1992 No 91. 

74. Corte di Cassazione (plenary session), 6 February 2006 No 2448 
The fact that the lack of jurisdiction has not been objected to in the course 

of the proceedings for interim relief pursuant to Article 700 of the Code of Civil 
Procedure, but only subsequently in the related appeal, does not entail a tacit 
acceptance of jurisdiction in the following proceedings on the merits pursuant to 
Article 4, first paragraph of the Law of 31 May 1995 No 218, since - as it results 
from Article 669~quarter of the Code of Civil Procedure - jurisdiction over 
proceedings for interim relief is distinct from jurisdiction over the proceedings' 
on the merits. 

1071 
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75. Corle di Carsazione (plenary session), order 16 Febrtlary 2006 No 3368 ....... 1074 
Pursuant to Article 9 of the bankruptcy law, which is referred to by Article 

3, second paragraph, last part of the Law of 31 May 1995 No 218, Italian courts 
have jurisdiction in relation to a bankruptcy pelition fIled against a company 
incorporated in Italy that - after a crisis of its business activities became apparent 
- transferred its registered office abroad, if said transfer was not followed by a 
transfer of the business activities actually carried out by the company or of the 
centre of its directional and administrative activities. 

If the transfer of the registered office represents a mere formality, and 
therefore it must be excluded that it has been carried out in accordance with 
the laws of the interested States, Italian courts shall apply the law of the place 
where the incorporation procedure of a company has been completed pursuant 
to Article 25, first paragraph of the Law of 31 May 1995 No 218, and not the 
criterion set forth by the third paragraph of said Article, in order to establish 
which is actually the real seat of the company. Accordingly, in the present case 
the court shall apply, for the above purpose, the principles laid down by its legal 
system. 

76. Corle di Cawizione (plenary session), order 5 May 2006 No 10312 ................... 1076 

Pursuant to Article 83 of the Code of Civil Procedure - which is made 
applicable by Anicle 12 of the Law of 31 May 1995 No 218 - a power of 
attorney ad Ii/em issued in the United Kingdom in accordance with English 
law is validly granted even when it has been drafted by a notary during the 
days following its execution, if the signature of the person granting it has been 
made in the presence of the notary and the latter has verified the identity of the 
signatory. 

Pursuant to Article 3, first paragraph of the Law No 218 of 1995, Italian 
courts have jurisdiction with respect to a bank having its seat in Japan, if said 
bank has a branch in Italy with an attorney.in-fact to whom a general power of 
attorney has been granted. Any question related to the territorial competence of 
the courts for the place where said branch is located is irrelevant, since it is 
inadmissible in the context of special proceedings for a preliminary ruling on 
jurisdiction. However, the jurisdiction so affirmed cannot be extended in case of 
plurality of defendants pursuant to Article 6 No 1 of the EC Regulation No 44/ 
2001 of 22 December 2000, since said provision assumes that jurisdiction over 
one of the defendants is based on the criterion of domicile. 

Jurisdiction over a negative declaratory action (domanda di accer/amen/o 
nega/ivo) brought by an Italian company against one of its suppliers having its 
seat in Turkey, as well as against two banks that have their seat, respectively, in 
Belgium and Japan and are assignees of an alleged credit arising from the 
purchase orders issued by said Italian company, is validly conferred on Italian 
courts if the relevant forum selection clause - which is contained in several 
purchase orders exchanged between the parties in the past - has been validly 
accepted by the supplier pursuant to Article 23, second paragraph of the EC 
Regulation No 44/2001. In fact, it cannot be maintained that the effects of said 
clause, which is already fully accepted by the parties in their commercial 
relationship, cease due to the fact that the most recent purchase orders have 
not been signed. Furthermore, the above prorogation of jurisdiction is also 
enforceable against the banks to which said credit has been assigned, since the 
Italian company, which is the assigned debtor, cannot be, in its relationship with 
said banks, in a position that is different from (and worse than) that it had vis-a· 
vis its supplier, which is the assignor of said credit. 

halian courts have jurisdiction over a claim for damages brought by said 
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Italian company against the foreign banks in relation to both the damage to its 
commercial reputation arising from the notices to pay sent by the latter and the 
use of blatantly falsified documentation, since, pursllant to Article 5 No 3 of the 
EC Regulation No 4412001, the harmful event - which is represented, 
respectively. by the receipt of the notices to pay and the use of said 
documentation - occurred in both cases in Italy. 

77. Constitutional Court, 4 July 2006 No 254 
Article 19, first paragraph of the Preliminary Provisions to the Civil Code 

shall be declared constitutionally illegitimate for violation of Articles 3, first 
paragraph and 29, second paragraph of the Constitution. In fact, said 
provision - in determining the law governing the economic relationship 
between spouses of different nationalities - favours the national law of the 
husband, thereby discriminating the wife for reasons related exclusively to 
gender. 

1043 

78. Genoa Tribunal 7 August 2006 1089 

Pursuant to Article 4 of the Law of 31 May 1995 No 218, an arbitration 
clause contained in an agency contract entered into between an Italian company 
and a foreign company is null and void, since the right to indemnity for the 
termination of a contract, which is set forth by Article 1751 of the Civil Code, is 
an inalienable right. 

Pursuant to Article 3, second paragraph of the Law No 218 of 1995, which 
refers to Article 5 No 1 of the Brussels Convention of 27 September 1968, Italian 
courts have jurisdiction over a dispute between a principal and a commercial 
agent, if the elements for detennining the amount due to the agent - which, in 
accordance with Article 1182, third paragraph of the Civil Code, shall be paid in 
Italy - are already known. Said jurisdiction then extends from the main claim to 
the ancillary claim. 

EUROPEAN COMMUNITIES CASES 

Acts 0/ Community institutions: I, 3. 

Brussels Convention 0/1968: 4, 5, 15, 24. 

Community Law: 7, 9, 13, 18. 

Community proceedings: 6. 

Co.operation in civil matters: 8. 

Co·operation in criminal matters: 17. 

External Relations: 12. 

EC Regulation No 134612000: 11, 22. 

EC Regulation No 134712000: 23. 

EC Regulation No 134812000: 8, 14. 

Freedom 0/ establishment: 10. 

Freedom 0/ movement 0/ persons: 20. 
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Freedom to provide services: 19. 

Preliminary ruling on interpretation: 21. 

Prohibition 0/ discrimination: 2, 9. 

Social policy: 2, 16. 

Treaties and general international roles: 3, 12. 

I. Court o!Justice, 18 January 2005, case C-257101 .............................................. . 
In the quite specific and transitional situation, prior to the evolution of the 

Schengen acquis the Regulation, (EC) No 78912001 and No 79012001, dated 
both 24 April 2001, are compatible with EC law while reserving to the Council, 
and panly to the Member States, the powers to adopt measures implementing 
and updating the Common Manual and the Common Consular Instructions, 
relating both to the examination of visa applications and the carrying-out of 
border checks and surveillance at the external borders. 

1241 

547 

2. Court 0/ Justice, 20 January 2005, case C-302102 . ..................................... 554 

The provi,ions of Title II of Regulation (EEC) No 1408/71 of 14 June 1971 
on the application of social security schemes to employed persons, to self­
employed persons and to members of their families moving within the 
Community constitute a complete and unifonn system of conflict rules. 

In accordance with Article 13(2) lill. a and f of Regulation (EEC) No 14081 
71, where a prisoner has ceased carrying on all occupational activity in the 
Member State where he started to serve his sentence and, at his request, was 
transferred from a prison in that Member State to a prison in his own Member 
State in order to serve the remaining part of his sentence, it is the legislation of 
that Member State which, in the area of family benefits, is the applicable 
legislation. 

Disparities in treatment which may follow from differences in national 
legislation pertaining to family benefits designated as applicable under conflict 
of law rule, ,uch a, those contained in Article 13(2) of Regulation (EEC) No 
140sn 1 are not contrary to the principle of non-discrimination on grounds of 
nationality enshrined in Article 12 TEC and Article 3 of that same Regulation. 

3. Court 0/ First Instance, 21 September 2005, case T-306101 ......................... ........ 203 

Restrictive measures directly affecting individuals or organisations, whether 
or not established in the Community, can be adopted under Articles 60 and 301 
EC, in so far as such measures actually seek to reduce, in part or completely, 
economic relations with one or more third countries. 

The fight against international terrorism to ensure international peace and 
security cannot be made to refer to one of the objects which Articles 2 and 3 EC 
expressly entrust to the Community, but rather to one of those specifically 
considered by Article 2 TEU, viz., the implementation of a common foreign 
and security policy, so that it must be concluded that Article 308 EC does not 
constitute a sufficient legal basis for the action of the Community institutions 
thereon. 

In the specific context contemplated by Articles 60 EC and 301 EC, that 
expressly provide for situations in which action by the Community may be 
proved to be necessary in order to achieve, not one of the objects of the EC 
Treaty but rather one of those of the EU Treaty, recourse to the additional legal 
basis of Article 308 EC is justified for the sake of the requirement of consistency 
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laid down in Article 3 TEU, when those provisions do not give the Community 
institutions the power necessary, in the field of economic and financial sanctions, 
to act for the purpose of attaining the objective pursued by the Union and its 
Member States under the CFSP. 

A Community act the object of which is to freeze the funds of one or 
more persons expressly named is in fact a regulation if it is addressed in a 
general and abstract manner to all persons who might actually hold the funds 
in question. 

With regard to the Community the binding effect of the obligations under 
the Charter of the United Nations and their prevailing character on Community 
acts is not based on an obligation of general international law as it is for its 
Member States, being the Community as such not directly bound by the Charter 
of the United Nations, rather by virtue of the EC Treaty so establishing, 

A Community act adopted, where no discretion whatsoever may be 
exercised, with a view to putting into effect a resolution of the Security 
Council may therefore fall, in principle, outside the ambit of the Court's 
judicial review on their lawfulness in the light of Community law, especially in 
the light of general principles concerning the protection of human rights, since 
this would imply that the Court is to consider, indirectly, the lawfulness of those 
resolutions,- incompatible with the undertakings of the Member States under the 
Charter of the United Nations. It is neverthdess possible to carry out an indirect 
judicial review to determine whether the resolutions of the Security Council have 
observed the superior rules of international law falling within the ambit of jus 
cogens, in particular, the mandatory provisions concerning the universal 
protection of human rights, from which neither the Member States nor the 
bodies of the United Nations may derogate. 

The right to an effectj'!e judicial remedy, a principle guaranteed by jur 
cogens and recognised by both Article 8 of the Universal Declaration of 
Human Rights and Article 14 of the International Covenant on Civil and 
Political Rights, adopted by the United Nations General Assembly on 16 
December 1966, is not absolute. The limitation of the applicants' right of 
access to a court, as a result of the immunity from jurisdiction enjoyed as a 
rule, in the domestic legal order of the Member States of the United Nations, 
by resolutions of the Security Council adopted under Chapter VII of the Charter 
of the United Nations in accordance with the relevant principles of international 
law, is inherent in that right. 

4. Court 0/ Justice, 13 October 2005, care C-522103 . . .......................................... 241 

Article 27(2) of the 1968 Brussels Convention on Jurisdiction and the 
Enforcement of Judgments in Civil and Commercial Matters and the first 
paragraph of Article IV of the Protocol annexed to that convention, as 
amended by the 1978, 1982, 1989 and 1996 Accession Conventions, must be 
interpreted as meaning that, where a relevant international convention is 
applicable between the State in which the judgment is given and the State in 
which recognition is sought, the question whether the document instituting the 
proceedings was duly selVed must be determined in the light of the provisions of 
that convention, without prejudice to the use of direct transmission between 
public officers, where the State in which recognition is sought has not 
officially objected, in accordance with the second paragraph of Article IV of 
the Protocol. 

5. Court a/Justice, 13 October 2005, case C-73104 

On a proper construction of Article 16(0 lit!. a of the 1968 Brussels' 
Convention on Jurisdiction and the Enforcement of Judgments in Civil and 

248 
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Commercial Matters, ,as amended by the 1978, 1982, 1989 Accession 
Conventions, that Article does not apply to a club membership contract 
which, in return for a membership fee which represents the major part of the 
total price, allows members to acquire a right to use on a time-share basis 
immoveable property of a specified type in a specified location and provides 
for the affiliation of members to a service which enables them to exchange their 
right of use, 

6. Cottrt 0/ jm/ice, order 13 October 2005, case C-lI05 SA .... 
In the framework of Article 1 of the Protocol on the Privileges and 

Immunities of the European Communities, the jurisdiction of the Court with 
respect to garnishee orders (saisie-arret) on the property and assets of the 
Community is confmed to considering whether such measures are likely, in 
view of the effects which they have under the applicable national law, to 
interfere with the proper functioning and the independence of the European 
Communities, while it is for the national court to examine if under the 
applicable national law the conditions for granting the order are fulfilled, 
with specific reference to the question of the garnishee's indebtedness to the 
judgment debtor. 

1243 

817 

7. Caliri of luslice, 20 Oclober 2005, case C511103 ....... 560 

Community law does not impose any obligation on a Member State to bring 
an action for annuhnent under Article 230 EC or an action under Article 232 EC 
for failure to act for the benefit of one of its citizens. Community law does not, 
however, in principle, preclude national law from containing such an obligation 
or providing for liability to he imposed on the Member State for not having 
acted in such a way. 

8. Courl of luslice, 8 November 2005, case C-443103 .............................................. 252 

The objective pursued by the Treaty of Amsterdam of creating an area of 
freedom, security and justice, thereby giving the Community a new dimension, 
and the transfer from the EU Treaty to the EC Treaty of the body of rules 
enabling measures in the field of judicial cooperation in civil matters testify 
the will of the Member States to establish such measures firmly in the 
Community legal order and thus to lay down the principle that they are to be 
interpreted autonomously with the aim of ensuring the direct applicability of the 
Regulation'S provisions and their uniform application, especially when they have 
the form of a regulation, rather than that of a directive 

On a proper construction of Article 8(1) of Council Regulation (EC) No 
1348/2000 of 29 May 2000 on the service in the Member States of judicial and 
extrajudicial documents in civil or commercial matters, when the addressee of a 
document has refused it on the ground that it is not in an official language of the 
Member State addressed or in a language of the Member State of transmission 
which the addressee understands, it is possible for the sender to remedy that by 
sending the translation of the document in accordance with the procedure laid 
down by Regulation No 1348/2000 and as soon as possible. 

In order to resolve problems connected with the way in which the lack of 
translation should be remedied that are not envisaged by Regulation No 13481 
2000 as interpreted by the Court, it is incumbent on the national court to apply 
national procedural law while taking care to ensure the full effectiveness of that 
Regulation, in compliance with its objective. 

9. Caurlofl"slice, 22 November 2005, case C144104 
Observance of the general principle of equal treatment or non-

564 
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discrimination, in particular in respect of age in the field of labour and 
occupation, cannot as such be conditional upon the expiry of the period 
allowed to Member States for the transposition of Council Directive 2000nSI 
EC of 27 November 2000, intended to lay down a general framework for 
combating discrimination on the grounds of age. It is the responsibility of the 
national court hearing a dispute involving the principle of non-discrimination in 
respect of age to provide the legal protection that individuals, derive from the 
rules of Community law, also in their mutual relations, and to ensure that those 
rules are fully effective. setting aside any provision of national law which may 
conflict with that law. 

10. Court of Justice, 13 December 2005, case C-411103 

The previous existence of EC harmonisation rules cannot be made a 
condition for the implementation of the freedom of establishment laid down 
by Articles 43 and 48 EC, of which cross-border mergers between companies 
established in different Member States constitute a particular method of 
exercise. 

The general rule by which a Member State denies the registration in the 
commercial register of a merger between a company established in that State and 
one established in another Member State prevents cross-border mergers even if 
general interests (such as, for example, protection of the interests of creditors, 
minority shareholders and employees) are not threatened. In any event, such a 
national rule goes beyond what is necessary to protect those interests. 

Articles 43 and 48 EC preclude registration in the national commercial 
register of the merger by dissolution without liquidation of one company and 
transfer of the whole of its assets to another company from being refused in 
general in a Member State where one of the two companies is established in 
another Member State, whereas such registration is possible, on compliance with 
certain conditions, where the two companies participating in the merger are both 
established in the territory of the first Member State. 

820 

I!. Court of JUJlice, 17 January 2006, case C-1/04 ... ................. .................. 509 

The first sentence of Anicle 43 of Council Regulation (EC) No 134612000 
of 29 May 2000 on insolvency proceedings must be interpreted as applying if no 
judgment opening insolvency proceedings has been delivered before its entry 
into force on 31 May 2002, even if the request to open proceedings was lodged 
prior to that date. 

Article 3(1) of the Regulation must be interpreted as meaning that the 
court of the Member State within the territory of which the centre of the 
debtor's main interests is situated at the time when the debtor lodges the 
request to open insolvency proceedings retains jurisdiction to open those 
proceedings if the debtor moves the centre of his main interests to the 
territory of another Member State after lodging the request but before the 
proceedings are opened. 

12. Courlofluslice, opinion 7 February 2006 No 1/03 514 
The conclusion of the new Lugano Convention on Jurisdiction and the 

Enforcement of Judgments in Civil and Commercial Matters falls entirely 
within the sphere of exclusive competence of the European Community, since 
the new Lugano Convention would affect the uniform and consistent application 
of the Community rules as regards both the jurisdiction of courts and the 
recognition and enforcement of judgments and the proper functioning of the 
unified system established by those rules. 
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13. Court 0/ Jurtice, 9 February 2006, joined carer C.23104 and C-25104 842 
Articles 31(2) and 32 of Protocol 4 of the European Agreement establishing 

an association between the European Communities and their Member States and 
the Republic of Hungary are to be interpreted as meaning that the customs 
authorities of the State of import are bound to take account of judicial 
decisions delivered in the State of export on actions brought against the 
results of verifications of the validity of goods movement certificates 
conducted by the customs authorities of the State of export, once they have 
been informed of the existence of those actions and the content of those 
decisions, regardless of whether the verification of the validity of the 
movement certificates was carried out at the request of the customs authorities 
of the State of import. 

14. Court o!Jurtice, 9 February 2006, care C473104 .................. .............................. 825 

Council Regulation (EC) No 1348/2000 of 29 May 2000 on the service in 
the Member States of judicial and extrajudicial documents in civil or commercial 
matters must be interpreted as meaning that it does not establish any hierarchy 
between the method of transmission and service under Articles 4 to 11 thereof 
and that under Article 14 thereof and, consequently, it is possible to serve a 
judicial document by one or other or both of those methods. 

Where transmission and service are effected by both the methods under 
Articles 4 to 11 thereof and the method under Article 14 thereof, in order to 
determine vis·ii-vis the person on whom service is effected the point from which 
time starts to run for the purposes of a procedural time-limit linked to effecting 
service, reference must be made to the date of the first service validly effected. 

15. Court 0/ Jurtice, 16 February 2006, case C-3105 ................................................... 830 

Article 36 of the Convention of 27 September 1968 on Jurisdiction and the 
Enforcement of Judgments in Civil and Commercial Matters, as amended by the 
1978, 1982, 1989 Accession Conventions, is to be interpreted as requiring due 
service of the decision authorising enforcement in accordance with the 
procedural rules of the Contracting State in which .enforcement is sought, and 
therefore, in cases of failure of, or defective, service of the decision authorising 
enforcement, the mere fact that the party against whom enforcement is sought 
has notice of that decision is not sufficient to cause time to run for the purposes 
of the time-limit fixed in that article. 

16. Court o!Jurtice, 21 February 2006, case C-286103 ............................................. . 
A member of the family of a worker employed in a Member State who lives 

with his family in another Member State may, where he fulfils the other 
conditions of grant, claim from the competent institution of the worker's 
place of employment payment of a care allowance, as a sickness benefit in 
cash as provided for in Anicle 19 of Council Regulation (EEC) No 1408n1 
of 14 June 1971 in matters of social security, in so far as the member of the family 
is not entitled to a similar benefit under the legislation of the State in whose 
territory he resides. 

848 

17. Court o!Jurtice, 9 March 2006, case C436104 ..................................................... 836 

In order to apply the ne his in idem principle, enshrined in Article 54 of the 
Convention implementing the Schengen Agreement of 14 June 1985, signed on 
19 June 1990 it is required that the Convention was in force in the Contracting 
States in question at the time of the assessment of the conditions of applicability 
of the same principle by the court before which the second proceedings were 
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brought, irrespective of the fact that the Convention was not yet in force in the 
latter State at the time at which that person was convicted. 

Article 54 of the Convention implementing the Schengen Agreement must 
be interpreted as meaning that the rdevant criterion for the purposes of the 
application of that Article is identity of the material acts, understood as the 
existence of a set of facts which are inextricably linked together, irrespective 
of the legal classification given to them or the legal interest protected; and that 
punishable acts consisting of exporting and importing the same narcotic drugs 
and which are prosecuted in different Contracting States to the Convention are, 
in principle. to be regarded as 'the same acts' for the purposes of Article 54, the 
definitive assessment in that respect being the task of the competent national 
couns. 

18. Court 0/ Justice, 16 March 2006, case C·234104 . 

Considering the importance, both for the Community legal order and the 
national legal systems, of the principle of res judicata, the principle of 
cooperation arising under Article 10 EC does not require a national court to 
disapply its internal rules of procedure in order to review and set aside a final 
judicial decision if that decision should be contrary to Community law. 

19. Caliri 0/ Justice, 6 April 2006, case C-456/04 .............................. . 

An international "voyage which follows or precedes" the cabotage 
voyage, as referred to in Article 3(3) of Regulation (EEC) No 3577/92 of 
the Council of 7 December 1992, applying the principle of freedom to 
provide services to maritime transport within Member States (maritime 
cabotage), means in principle any voyage to or from another State, whether 
or not the vessel has cargo on board. However, sham voyages without cargo 
on board carried out to circumvent the rules laid down in Regulation No 
3577/92 cannot be permitted. 

Such an abuse can be found to exist only if, first, notwithstanding that 
technically the conditions laid down by Article 3(3) of Regulation No 3577/92 
apply, the result of the international voyage in ballast is that the shipowner 
benefits, for all matters relating to manning, from the application of the law of 
the flag State, frustrating the aim of Article 3(2) of the Regulation, which is to 
allow the application of the law of the host State to all matters relating to 
manning in the case of island cabotage. Second, there must also be objective 
evidence to show that the essential aim of the international voyage in ballast is to 
avoid the application of Article 3 (2) of the Regulation, in favour of Article 3 (3) of 
the same. 

20. Caliri oflllstice, 27 April 2006, case C-441102 
The public policy exception is a derogation from the fundamental principle 

of freedom of movement for persons. which must be interpreted strictly, and 
whose scope cannot be determined unilaterally by the Member States. Reliance 
by a national authority on public policy presupposes, in any event, the existence, 
in addition to the perturbation of the social order which any infringement of the 
law involves, of a genuine and sufficiently serious threat to one of the 
fundamental interests of society . 

. Reasons of public interest, such as the safeguard of public policy of a 
Member State, may justify a national measure which is likdy to obstruct the 
exercise of the fundamental freedom of movement only if the measure in 
question is compatible with fundamental rights, in particular with the right to 
family life established by Article 8 of the 1950 Rome Convention for the 
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Protection of Human Rights and Fundamental Freedoms, relevant as general 
principles of Community Law. 

21. Court 0/ Justice, 27 April 2006, case C-96/04 ......................... . 

The Court of Justice has no jurisdiction under Article 234 EC to answer the 
preliminary ruling (concerning the compatibility with Article 12 and 18 EC of 
the German provisions on the conflict of laws on the right to bear a name) 
referred by a national body that cannot be regarded as exercising a judicial 
function as it exercises administrative authority without being called on to 
decide a dispute. 

1144 

22. Co",'ol1mlice, 2 May 2006, case C-341104 ............. .................. ....................... 1105 

Where a debtor is a subsidiary company whose registered office and that of 
its parent company are situated in two different Member States, the presumption 
laid down in the second sentence of Article 3(1) of Council Regulation (EC) No 
134612000 of 29 May 2000 on insolvency proceedings. whereby the centre of 
main interests of that subsidiary is situated in the Member State where its 
registered office is situated, can be rebutted only if factors which are both 
objective and ascertainable by third parties enable it to be established that an 
actual situation exists which is different from that which location at that 
registered office is deemed to reflect. That could be so in particular in the 
case of a company not carrying out any business in the territory of the 
Member State in which its registered office is situated. By contrast, where a 
company carries on its business in the territory of the Member State where its 
registered office is situated, the mere fact that its economic choices are or can be 
controlled by a parent company in another Member State is not enough to rebut 
the presumption laid down by that Regulation. 

On a proper interpretation of the first subparagraph of Article 16(0 of 
Regulation No 1346/2000, the main insolvency proceedings opened by a court of 
a Member State must be recognised by the courts of the other Member States, 
without the latter being able to review the jurisdiction of the court of the opening 
State. 

On a proper interpretation of the first subparagraph of Artide·16(l) of the 
Regulation, a decision to open insolvency proceedings for the purposes of that 
provision is a decision handed down by a court of a Member State to which 
application for such a decision has been made, based on the debtor's insolvency 
and seeking the opening of proceedings referred to in Annex A to the 
Regulation. where that decision involves the divestment of the debtor and the 
appointment of a liquidator referred to in Annex C to the Regulation. Such 
divestment implies that the debtor loses the powers of management that he 
has over his assets. 

On a proper interpretation of Article 26 of the Regulation, a Member State 
may refuse to recognise insolvency proceedings opened in another Member State 
where the decision to open the proceedings was taken in flagrant breach of the 
fundamental right to be heard, which a person concerned by such proceedings 
enjoys. 

23. Court o/First Instance, 17 May 2006, case T-93/04 1117 

The direct recognition in Belgium of a divorce judgment rendered in 
another Member State in accordance with Article 14 of Regulation (EC) No 
134712000 of 29 May 2000 on Jurisdiction, Recognition and Enforcement of 
Judgments in Matrimonial Matters does not imply the ceasing of the effects of a 
provisional measure set by the Belgian judge, pending divorce proceedings 
abroad, in respect of a debtor who is requested to pay a certain amount of 
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money in favour of one of the spouses as a temporary alimentary obligation 
(provision alimentaire), since, to this extent, the service of said judgment to 
the debtor is required by Belgian civil procedure law. 

24. Court of Justice, 18 May 2006, case C-343/04 . 
Article 16(1) lilt. a of the 1968 Brussels Convention on Jurisdiction and the 

Enforcement of Judgments. as amended most recently by the 1996 Accession 
Convention must be interpreted as meaning that an action which seeks to 
prevent a nuisance affecting or likely to affect land belonging to the applicant, 
caused by ionising radiation emanating from a nuclear power station situated on 
the territory of a neighbouring State to that in which the land is situated, does 
not fall within the scope of that provision. 

CASES IN INTERNATIONAL COURTS 

1126 

Unidroit Administrative Tribunal, 27 April 2005 .................. 267 

While the general director of an international organization has some 
discretional powers, according to the international administrative case law, to 
decide whether to renew a time-limited employment contract in the interest of 
the organization, his decision may give tise to compensation for damages when it 
appears to be arbitrary or affected by abuse or misuse of powers. 

CASES IN FOREIGN COURTS 

French Cour de Cassation, 14 December 2005 ................................. 85.3 
The notion of habitual residence under Article 2 of Regulation (EC) No 

1.34712000 on Matrimonial Matters and Parental Responsibility, is an 
autonomous notion of Community law that has to be construed as referring to 
the place where a person has established the permanent and/or habitual centre 
of hislher interests with the aim of making it stable and not temporary. 
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