INDEX

ARTICLES

G. Brocaint, Forum Destinatae Solutionis; Past, Present, FUttufe ceeeeivveveseresenne.

S. M. CarBONE, Jurisdictional Connecting Factors and Arbitral Clauses in Air Ship-
ping: the 1999 Montreal Convention Solutions ......ousermriiesns

8. M. Careone, The Principles of European Contracts Law: Legal Framework,
Interpretative Autonomy and USE ....ivcvcremvmrrsreemisssissieeemnssisss e ssnesss

G. Conettt, The Law on Private International Law of the Republic of Slovenia ..

M. Disterano, Certainty of Law and the Enforcement of WTOQO Decisions in the
Light of the First ATDIETBHONS .vveecreeirsresermrssseresssessresssssmssstsensessesssmsesessisessisn

C. Honorartt, New German Provisions on the Law Applicable to Torts .........cc....

H. U. JessyrUN D"OLIVEIRA, Registered Partnerships, Pacses and Private Interna-

tional Law. Some Reflections (in English) ......ooiiiiimiecemsmen i vinsssssnssssesenaes

F. Pocar, The Communitarization of Private International Law: A « European Con-

flict of Laws Revolution 5?2 .........cvemieiieesicsnsess e s sesessssnsssssssssesssesansessenns
REVIEWS

S. Amapeo, The EC Court of _]ustu:e and the Relauonshlp between EC Law and
International Customary Law .. e .

D. Boni, On the Position of Local Territorial Units bcfore EC Courts: the Reg:one
Autonoma Friuli-Venezia Ginlia Judgment ... e et e

C. Ricct, The Single European Currency in Third States’ Laws ......ovcevvceniirerreennres

SHORTER ARTICLES, NOTES AND COMMENTS

F. FERRARI, Relationship among Conventions of Uniform Law in Contractual Mat-
ters and the Need for an “Inter-Convention” INterpretation ....uvmiesssinns

P. Fots, On Sardinia’s Participation to the Drafting of Treaties ...co.ovvecrermnssrrrcneens

L. Fumacatyl, Private International Law Issues with regards to Successions in a
Recent JUdgment ...ouveccmeeriiviconmrecssrisessmsesesssessriens

A. MavaTesTa, On the Law Applicable to the Liability of the Sole Shareholder ...

885
369

579
323

293

873

895

615

349

669
375

931
945



1180 VOLUME XXXVI . 2000 - INDEX

M. R. MauRro, The Regime of Nationality in States’ Succession; Some Recent Practice

in Eastern BUTOpe oo rrmmnsssis s s s e santasastciienen
F. Persano, The Role of Lis Alibi Pendens in the 1968 Brussels Convention: the
Notion oF ‘Same Parties” ..o b s beaeraaes
A. Piccrorro, Service of documents between Italy and Slovenia ..ccooooviivivicreennes

P. PiconE, Art. 65 of the Italian Law on Private International Law and the Reco-
gnition of Foreign Divorce Decisions ..ot e eennscanes

A. RotToLa, On the Enforcement of Foreign Decisions on Confiscation of Proceeds
of Crime pursuant to the 1990 Strasbourg Convention ...eu.uivveoniiniinns

F. SquiLLaNTE, The Protection of Trade Marks in Electronic Commerce: Jurisdic-
HONAL TSSUES +1uovereeevreeraresinrvmssmessarsseasesmmnessscsssorsas seasessses e rasanmsesersesssensmatisbssssessanss

A. STAUDINGER, Artide 29 A EGBGB: A Further Chapter in the German History on
International Consumer Protection Law {in English) ...ccvcininnecneccnninnnne.

F. TomMaseo, On Recognition of Multiple Foreign Arbitral Awards De Eadem Rein
THALY cvocieeiee s bsscrerennss bbbt ess e s s e E s e ettt sant g s e

T. Treves, New Trends about Monetary SOVErEignty cocvvveromencrererimsnsesserneenneens

M. Varentr, Protocol No. 11 to the European Convention on Human Rights: Ano-
ther COMPIOMISE? ovivivvevvsmremnsrmresssssnsiees sessassssecssneninsscscrons

P. Vieni, The Right to Defence and Consular Assistance in the Convention on
Consular Relations: the Breard and LaGrand Cases ......covmveremerennoseeconmnrens

IN MEMORIAM

T, TrevEs, Luigi Mighorino (1944-1999) .....cccvverccoceemrrermeceeceecirmasmrssemeescstmscscsseneits

CASES IN ITALIAN COURTS

Civt! proceedings: 10, 14, 30, 44, 54, 59.

Contracts: 18, 20, 42, 73,

Cormpanies: 40, 73.

Criminal proceedings: 12.

Divorce: 58.

Duties and 1axes: 7, 36, 39.

European Communtty Law: 5, 24, 34, 36, 55,76, 77. .
Filiation: 21.

Foreigner: 21, 28, 41,

49

713
981

381

935

689

967

29
659

397



VOLUME XXXV - 2000 - INDEX 1181

Foreign judgments and administrative acts: 8, 9, 17, 19, 31, 46, 49, 54, 57, 68, 69, 72, 75.
Foreign law: 8, 20.

Industrial property: 33.

International abduction of children: 13, 67, 74, 80.

Jurisdiction: 3, 6, 11, 14, 15, 16, 22, 23, 25, 26, 33, 37, 38, 42, 43, 44, 45, 48, 50, 52, 53, 56,
60, 61, 62, 63, 64, 65, 66,70, 71, 78, 79.

Matrimonial property: 20.
Nationality: 27, 29, 32.
Non-contractual obligations: 2, 40, 47.
Public policy: 1, 19, 21, 57, 68.
Successions: 1, 64.

Treatics and general international rules: 2, 3, 4, 6,7, 10, 11, 12, 13, 14, 15, 18, 19, 23, 25, 28,
33,42,44, 45,47, 49,50, 56, 57,59, 60, 61, 62, 64, 65, 66, 67,69,70,71,73, 74,75, 78,
80.

1. Corte di Cassazione, 24 June 1996 No. 5832 .. . . 784

The rules of Quebec law on successions, madc applicable under An. 23 of
the Preliminary Provisiens to the Civil Code, that do not reserve a share of the
deceased’s estate to some of the heits do not conflict with Ttalian public policy
under Art. 31 of the same Provisions.

2. Corte di Cassazione, 4 March 1998 No. 2394 .. w445

The reference to the first paragraph, rather than to the second paragraph of
Art. VII of the Brussels Convention of 29 November 1969 on civil liability in
respect of damages arising from pollution by hydrocarbons, contained in Art. 1
of Presidential Decree 27 May 1978 No. 504 in order to identify the certificate
issued by the flag State proving the insurance against civil liability in respect of
damages from pollution, must be ascribed to a mistake of the legislator in
implementing the Convention in domestic law. It is possible to remedy such
mistake by way of interpretation, considering that several provisions of the same
Decree refer to the certificate as contemplated by the second paragraph of Art.
VII of the Convention.

Art. 6 of Presidential Decree No. 504 of 1978, sanctioning the case in which
the certificate issued by the flag State on the insurance against civil liability in
respect of damages from pollution is not kept on board irrespective of whether
such formal breach is accompanied by the material breach to the obligation to
stipulate such insurance, is in compliance with Art. VII of the 1969 Brussels
Convention, pursuant to which said certificate must be on board the ship.

3. Corte di Cassazione (plenary session), 10 March 1998 No. 2642 . 506

Under Art. 17 of the Brussels Convention of 27 Scptember 1968 a
jurisdiction clause written in a bill of lading is invalid if the consent of the
party which did not draft it is not adequately proved, if the second instance
judge has not indicated the reasons upon which it believes that a usage of
international trade exists whereby such clause may be deemed valid, and if,
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from the wording of the clause, it is impossible to identify with certainty the
court to which jurisdiction is conferred.

4. Corte di Cassazione, 2 September 1998 No. 8713 oiviccieveerveeiessseever s 179

Transport of goods by land and sea, even if sea transport is largely
predominant, does not fall within the scope of application of the Brussels
Convention of 25 August 1924 on the unification of certain provisions on bills
of lading, whose rules on liability, under its Art. 1, k2. e, apply after the goods
have been laden on board the vessel and until they are downloaded.

5. Corte di Cassazione, 9 October 1998 No. 10035 eoeeeioeveecvreeeeeeseeeseeeereeaenesens 180

A court required to render a decision on the merits of the case following a
decision by the Corte di Cassazione setting aside a previous judgment and
establishing the rule of law that must be applied to the matter must, if the
European Court of Justice has subsequently rendered a judgment that is
incompatible with the rule set forth by the Corte di Cassazione, disregard the
indications of the latter and apply the rule suggested by the European Court of
Justice.

6. Corte di Cassazione (plenary session), 5 November 1998 No. 11088 .....cccvunveucns 508

Under Art. 57, first paragraph of the Vienna Convention of 11 April 1980
on Contracts for the International Sale of Goods, and Art. 4 n. 2 of the Code of
Civil Procedure, Italian courts have jurisdiction over an action concerning the
payment of the price of an international sale if it has to be paid at the seat of the
seller in Ttaly.

7. Corte di Cassazione, 21 Novewtber 1998 No. 11780 i eeccrmirecinsecresrvssinns 181

Though not expressly mentioned, severance payment is included amaong the
revenues contemplated by Art. 19 of the Decree of the President of the Republic
of 29 September 1973 No. 597, which, as regards the application of income tax
to non residents, stipulates that employment compensation paid by the State, by
resident subjects or by permanent establishments in Italy of non resident subjects
are deemed as revenues generated in the State, and are hence subject to a
withholding; the same rule may be drawn from Art. 15, n. 2, /i#t. b of the
Italian-Greek Convention made in Athens on 19 March 1965, which provides
that when the employer is resident in a contracting State and the work is carried
out in the other State, the employment compensation is taxable in the State
where the employer has its seat.

8. Milan Counrt of Appeal, 1 Decetither 1998 ..ciinnveirrriceeeaenreccce s 103

The recognition of a foreign arbitration award pursuant to Art. 840, third
paragraph, n. 3 of the Code of Civil Procedure is not barred by the fact that the
foreign arbitrators, though bound to apply foreign rules of pracedure, have
rendered a decision on an action brought pursuant to Art. 2932 of the Civil
Code, through which a seller sought the transfer and delivery of shares of 2
corporation in order to obtain the payment of the price,

The fura novét curia principle does not encompass the provisions of a
foreign law which is relevant for the purposes of Art, 840, third paragraph, n.
4 of the Code of Civil Procedure. Therefore the parties have to prove any alleged
irregularities in the establishment of the arbitration panel or in the arbitration
procedure under the law of the State where the award has been rendered.

9. Milan Court of Appeal, 4 December 1998 ....oemmincecsine e 110
A Swiss judgment on maintenance obligations may be enforced in Italy
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pursuant to Art, 67 of Law 31 May 1995 No. 218 if the conditions set forth
in Ar. 64 of the same law are satisfied.

Following the repeal of Art. 798 of the Code of Civil Procedure by virtue of
Art. 73 of Law Na. 218 of 1993, the review of the merits of the foreign decision
is no longer possible.

Mian Court of Appeal, order 11 December 1998 ...vvviovesververesereinareinessonsenes

Under both Art. 69 of Law 31 May 1995 No, 218 and Art. 9, first
paragraph, fitr. f and last paragraph, of the Convention between Italy and the
United Kingdom of Great Britain and Northern Ireland of 17 December 1930
on Judicial Assistance in Civil and Commercial Matters, a request for judicial
assistance may only be refused if, in the State where the evidence must be taken,
the object of the request does not fall within the competence of judicial
authorities, or if the special procedure requested is incompatible with the law
of the same Country.

Under both Ast. 69 of Law No. 218 of 1995 and Art. 9, first paragraph, i,
f and last paragraph of the Italian-British Convention of 1930, in order to
determine if a request for judicial assistance can be admitted it has to be
ascertained if the execution of the foreign court’s provision is compatible with
the principles of Ttalian law.

A request may not be deemed incompatible with the principles of Italian
law merely because the procedural rules or the means of discovery provided for
by the foreign law are different from those of Italian law, but only if an
irreconcilable conflict arises with the domestic principles of public policy.

A means of evidence requested through the channels of judicial assistance
does not have an exclusively private and “pre trial” nature; therefore, it falls
within the competence of Iralian judicial authorities if it is instrumental to the
outcome of the judicial proceedings before the foreign court,

The inquisitorial nature of the procedure commenced pursuant to a request
of judicial assistance is not incompatible with domestic public policy since also
Italian civil procedure contains provisions that derogate from the principle of the
of free disposability of evidence, and admit certain inquisitorial powers on
matters of evidence.

Corte df Cassazione (plenary session), 17 December 1998 No, 12616 ....covrernre-s

In an instance of assignment of a crédit stemming from a contract that
provides for an international arbitration clause, such clause may not be relied
upon by the assignee against the debtor since it must properly be viewed as an
agreement that is autonomous from the contract in which it is written,

Under Art. 5 No. 1 of the 1968 Brussels Convention, in an action for
termination of a contract, the “obligation in question” is that which binds the
party against whom the breach of contract is being invoked.

Under Art. 5 No. 1 of the 1968 Brussels Convention, the place of
performance of the obligation must be determined on the basis of the law
applicable to the contract.

Corte dr Cassazione, 12 January 1999 No, 254 ..

Art. 5 n. 5 of the European Convention on Human nghts of 4 Novembcr
1950, pursuant to which victims of arrest or detention made in breach of any of
the provisions of such article of the Convention have 2 right to damages,
establishes 2 general right to damages, but it does not further specify its the
detailed regulation; therefore, it cannot apply directly and merely creates an
obligation on for the Contracting States to implement it through legislative
instruments of domestic Jaw.
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Corte di Cassazione, 28 Janttary 1999 NO, 746 .ocveeeevvsevsvvnonrinsicssesiveiseninnesnns

The person who, instead of acting directly before the competent authorities
under Art. 29 of the Hague Convention of 25 Ocrober 1980 of the civil aspects
of international abduction of minors, has applied to the Central Authority under
Arts. § and 21 of the Convention seeking the return of the minor under the
custody of the person from whom he had been abducted, or the re-establishment
of the effective exercise of the right to visit the minor, must necessarily be part of
the proceedings promoted by the pubblico ministero in the interest of the Italian
Central Authority pursuant to Art. 7 of Law 13 January 1994 No. 64.

If such applicant to the Central Authority was not allowed to be party to the
proceedings promoted by the pubblico ministera in the interest of the Italian
Central Authority pursuant to Art. 7 of Law 15 January 1994 No. 64, he may
appeal to the Corte di Cassazione on the grounds of the failure to summon him
in the proceeding.

Corte di Cassazione {plenary session), 1 February 1999 No. 6 ooeoeveeecereereecreens

Since Art. 41 of the Code of Civil Procedure incorporates by reference Art,
37 of the same Code, the latter is still part of the former in its original text, as it
was befare its second paragraph was repealed by Art. 73 of Law 31 May 1995
No. 218. Therefore, the issue of the jurisdiction of Italian courts over foreigners
may still be raised through the preliminary jurisdiction proceeding, without
having resort to the appeal regulated by Art. 362 of the Code of Civil Procedure.

Under Art. 5 No. 1 of the Brussels Convention of 27 September 1968 — as
construed in the light of Art. 4 of the Rome Convention of 19 June 1980 on the
Law Applicable to Contractual Obligations — Italian courts have jurisdiction over
an action concerning a sale and purchase agreement if the principal place of
business of the seller is in Italy and the obligation on which the action is founded
must be performed there.

Corte di Cassazione (plenary sesvion), 1 February 1999 No. 16 evcoverrionranennne

According to Ant. 17, fourth paragraph of the 1968 Brussels Convention, if
a jurisdiction clause was concluded for the benefit of only one of the parties,
such party retains the right to bring proceedings in any other court having
jurisdiction under the Convention; such common intention of the parties must
be cleatly expressed from the clause itself, from other elements that may be
drawn from the contract or from the circumstances in which the latter has
been entered into.

If a jurisdiction clause confers jurisdiction upon a foreign court in
accordance with Art. 17 of the Brussels Convention, jurisdiction may be
tacitly conferred to Italian courts by the parties, pursuant to Art. 18 of the
Convention, only if the defendant does not contest the jurisdiction of the
court seized, or if it contests it together with other arguments of defence,
whether on the merits or other, that have not been stated to be subordinate
to the objection to jutisdiction.

Corte di Cassazione (plenary session), 12 February 1999 No. 52 i,

Resort may not be had to the special preliminary jurisdiction proceeding in
respect of enforcement proceedings brought by an Italian citizen against a
foreign State since the foreign State’s immunity from enforcement proceedings
may adequately be safeguarded through the general remedy of the opposition to
the enforcement action.

Corte di Cassazione, 16 February 1999 No. 1301 . et
Before examining the requirements set fonh by domesnc Iaw ancl
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international conventions, the court requested of the recognition of a foreign
arbitral award as per Art. 800 of the Code of Civil Procedure has to evaluate the
compliance with the conditions for instituting the enforcement proceedings.
Within these, it has to control that the parties to this proceedings are the
same parties to the arbitral proceedings abroad, as well as their heirs.

Corte df Cassazione, 24 February 1999 No. 1584 ..

The one-year limitation period provided Eor by Art 3 n. 6 of Brussels
Convention of 25 August 1924 on bills of lading is not applicable to an action
against a sea carrier, brought by an Italian company to which a cargo of goods
was sent, in respect of damages caused by the predating of the bill of lading
made by the former.

Corte di Cassazione, 3 March 1999 No. 1769 ....ocvimensrsissisimssssneessssssssssasesesan

The reference to public policy of the State in which enforcement is sought,
as per Art. 27 No. 1 of the Brussels Convention of 27 September 1968, does not
concern only the contents of the foreign decision and the procedure through
which the decision was reached, but also the effects of ordinary means of appeal
and the establishment of the res judicata.

The ascertainment of the principles of Iralian public policy under Att. 27 n.
1 of the 1968 Brussels Convention is not a matter of construction of the
Convention but of interpretation of Italian law, and hence falls within the
competence of Italian courts rather than within that of the European Court of
Justice.

The right to appeal before the Corte di Cassazione is not a rule of public
policy, and, as such, a limit to the recognition of foreign judgments, as Art. 111
of the Constitution only concerns the structure of our judicial system and
excludes such right of appeal in certain instances.

Art. 31 of the 1968 Brussels Convention allows the recognition of a French
judgment in respect of which the President of the French Cour de Cassation has

ordered, upon an application of the respondent, that an appeal brought against-

such judgment be removed from the court register because the appellant had not
previously complied with the judgment.

Corte di Cassazione, 6 March 1999 No. 1917 ..eoeesevsssnrssensesemsssssssssrseeens

Though the relationships arising from the conduction of 2 femily
undertaking {under Art 230-bis of the Civil Code) may be subject to a foreign
law, under Art. 25, first paragraph of the Preliminary Provisions to the Civil
Code, such foreign law does not apply if the interested party does not submit to
the Corte di Cassazione a description of the foreign provisions that allegedly
have been breached.

Corte di Cassazione, 8 March 1999 No. 1951 weovirrccsssrsesssssemssssssssesnassosas

Under Art. 17 of the Preliminary Provisions to the Civil Code, if the alleged
parent and the alleged child are citizens of different States, the establishment of
filiation, be it legitimate or natural, is governed by both national laws.

Art, 16 of the Preliminary Provisions to the Civil Code, whereby the
enjoyment of civil rights by foreigners is subject to reciprocity, does not apply
to the rights concerning family relationships.

Moroccan provisions of law that, on one hand, do not provide for the
instrument of the recognition of a natural child and, on the other hand,
punish women seeking such recognition are contrary to Italian public policy.
Therefore, Italian law applies to an action for the recognition of a natural child
brought by a Moroccan woman against an Italian national.
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Corte di Cassazione (plenary session), 12 March 1999 No. 120 .

In respect of a claim brought by an employee against the Ecole fmn;a::e de
Rome, Italian courts lack jurisdiction as concerns the dismissal and the related
action for damages; nonetheless, Italian courts have jurisdiction over the action
concerning the pay of the employee.

Corte di Cassazione (plenary session), 15 March 1999 No. 138 ..

Under Art. 6 of the Luxembourg Convention of 12 April 1957 establlsh:ng
the European School of Varese-Ispra, the School has the nature of a public body
of domestic law and not of international law, and, as such, enjoys no immunity
from Italian jurisdiction.

Corie di Cassazione (plenary session), 18 March 1999 No. 146 oo,

A lawyer national of 2 Member State of the European Community who
wishes to exercise the legal profession in Italy, whether permanently or
temporarily, may request to the Bar Council to be entered, respectively, either
in the register contemplated by Art. 12 of Law 9 February 1982 Ne. 31
(implementing directive 77/249/EEC), on the freedom to provide services, or
in the Bar Register pursuant to Legislative Decree 27 January 1992 No. 115
(implementing directive 88/84/EEC), provided that his university qualifications
are recognized and that he passes a professional exam.

Since the delay of the Italian legislature in implementing directive 88/84/
EEC is irrelevant, the permnanent exercise of the legal profession before the
enactment of the Iralian law implementing such directive must be deemed in
excess of the limits laid down in Law No, 31 of 1982.

Corte di Cassazione (plenary session), 18 March 1999 No. 149 .oovrrrereenrenee

Italian courts have jurisdiction in respect of a claim concerning certain
aspects of employment compensation brought by an employee of the
European University Institute because, in the uncertainty on the existence of a
rule of customary international law extending the principle par i parem: non
babet inrisdictioner to all international organizations, the European University
Institute may only enjoy immunity from civil proceedings pursuant to specific
written rules of international law. The fact that the European University Institute
has been granted legal personality in international law under the seat agreement
of 19 April 1972 in ordet to reach its purposes of scientific and cultural
advancement, does not itself allow it to be assimilated to a foreign State, and
does nat therefore justify the sacrifice of an individual’s right of access to justice
as safeguarded by Art. 24 of the Constitution.

Corte di Cassuzione (plenary session), 18 March 1999 No. 130 .

Italian courts have no jurisdiction over an action brought against the
Association of the Italian knights of Malta (ACISMOM) in relation to the
ways in which such charity performs its activities.

Lombardy Administrative Tribunal, 26 March 1999 ...coooeisiiniinieinissinens

The refusal to grant Italian nationality to a foreign citizen married to an
Italian woman is unlawful if the decision on the existence of serious and proven
reasons concerning national security, as per Art. 6, first paragraph, i#t. ¢ of Law
5 February 1992 No. 91, is not based upon an adequate scrutiny nor on objective
factors.

Genoa Pretore, decree 29 Marcb 1999 e -
In relation to a sailor, the criterion of territorial venue based upon the place
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of residence in Italy of the foreign citizen, laid down by Art. 11, paragraph 9 of
Law 6 March 1998 No. 40 for the purposes of the opposition to the
administrative expulsion decision, may be identified with the place in Italy
where stands the ship he is embarked on.

In the absence of the regulation implementing Law No. 40 of 1998, and by
virtue of ILO Convention n. 108 of 13 May 1958 on sailors’ identity cards, the
administrative decision expelling a non-community sailor who entered Italy (on
board an ltalian ship entered into the intetnational register) with a maritime card
and a passport, and never disembarked in Italy, is unlawful.

Turin Tribunal, 12 April 1999 .

The repeal of Att. 1 of Law 15 June 1912 No 555 in the part in whlch it
excluded the transmission of the Italian nationality by the Italian mother,
pursuant to judgment No. 30 of 1983 of the Constitutional Court, is effective
only after 1 January 1948.

Since Art. 1 of Law No. 555 of 1912 (as also Art. 1 of Law 5 February 1992
No. 91) does not refer to birth but rather to filiation for the purposes of the
acquisition of Italian nationality, the child of an Italian mother born before 1
January 1948 must be regarded as an Italian national since, at that date, the
Ltalian mother became entitled to transmit her nationality to her children.

Constitutional Conrt, order 16 April 1999 No. 132 .

As regards the service abroad of an interim rehef declslon, the quesnon of
the constitutional legitimacy of Arts, 142, third paragraph and 669-sexzes, second
and third paragraphs of the Code of Civil Procedure, raised in relation to Arts, 3
and 24 of the Constitution, is manifestly unfounded.

Naples Conrt of Appeal, order 21 April 1929 .

An action for the recognition of 2 foreign dlvorce decision pursuant to An
67 of Law 31 May 1995 No. 218 promoted through an application and not
through a writ of surnmons is inadmissible.

Milan Court of Appeal 4 May 1999 . R

The Constitutional Court ]udgment nf 16 April 1975 No 87 has struck out
from the instances in which Italian nationality may be lost the marriage of Italian
women with foreigners (whose status civitatis may extend to their spouses).

Art. 219 of Law 19 May 1975 No. 151, on the declaration for the re-
acquisition of the Italian nationality by Italian women mattied to foreigners,
only governs the conditions set forth in order to exercise the nationality rights.

Corte di Cassazione, 6 May 1999 No. 4328 .....cvvevceremerrenn. e

An American company owning an international trade mark may not apply
against the registration of the same trade mark in Italy by its Italian distributor if,
at the time of the application for registration by the Italian company, the latter
did not yet have any contractual relationship with the American company, since
the scope of application of Art. 6-septies of the Paris Union Convention of 20
march 1883 may not be extended by way of anafogy so as to cover such matter,

Corte di Cassazione, 18 May 1999 No. 4817 ......... e e aees

In otder to determine whether the domestic court has the power, and the
duty, not to apply domestic provisions that are incompatible with an EC
directive (that has not been timely implemented in domestic law and that
fulfils the criteria required for its direct application}, the analysis must not be
limited to the conclusion that the parties to the relationship brought before the
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coutt are private individuals, but the real nature of the interests at stake must be
established.

Art. 9 of Law 9 May 1985 No. 204, prohibiting the exercise of the
profession of commercial agent to all persons that are not entered in the
required register, may not apply as it conflicts with Council directive 86/653/
EEC of 18 December 1986 on the co-ordination of the laws of the member
States on commercial agency, even if the parties to the telationship brought
before the contt are private individuals: that provision, in fact, concerns the
relationship between the State, on one hand, and the agents and the principals
on the other hand, and therefore does not limit the principle of party 2utonomy
in furtherance of exclusively private interests but rather in the light of interests of
the public administration,

Corte di Cassazione (plenary session), order 26 May 1999 No. 64 ...cvvcvveven..

The special proceedings for a preliminary ruling on jurisdiction may not be
promoted by a foreign State arguing the lack of jurisdiction of [talian courts over
the seizure of monies deposited with a bank of its own embassy, since such
objection must be propesed as an opposition to the enforcement proceedings.

Corte di Cassazione, 2 June 1999 NO. 5362 ..ooconvccsvsssseeneseisssinnsssnessssssnssssanns

The three-year limitation period established by Art. 13, second paragraph
of the Presidential Decree of 26 October 1972 No. 641 - that applies to any
instance of repayment of undue taxes and therefore also to actions for the
repayment of taxes levied in breach of EC law . is compatible with the
principles of EC law in so far as it applies equally to repayment actions based
on EC law and to the corresponding actions based on domestic law.

Corte d Cassazione (plenary session), 12 June 1999 No. 328 ...evvceerovenreerimnnnns

Italian courts have no jurisdiction over an action for damages in respect of
an instance of miscarriage of justice brought by an Italian national against a
foreign State.

Corte di Cassazione (plenary session), 12 June 1999 No. 331 .vvvvivvvvriinnrenennn.

Art. 11 of Law 31 May 1595 No. 218 governs the way in which the lack of
jurisdiction of Italian courts may be raised.

For the purposes of qualifying the nature of a legal entity regard must be
had to its position in the system of law to which it belongs; therefore, a Kuwaiti
information agency must be viewed as a public law body.

The principle of the immunity from Italian jurisdiction applies not only to
the foreign State, but also to the public law bodies through which the foreign
State indirectly furthers its purposes.

Italian courts have no jurisdiction over an action, having a patrimonial
character, brought by an employee against a foreign public law body i the
adjudication of the merits of such action requires the scrutiny and evaluation
of the way in which it has exercised its public law powers.

Corte di Cassazione, 14 June 1999 No. 5912 .o

In order to benefit from the so called “rewtralizzazione” of working periods
spent abroad pursuant to Art. 3 of the Presidential Decree of 31 December 1971
No. 1432, Iralian nationality is required.

Milan Court of Appeal, 18 June 1999 ..o voeoveicnrreretesrienessessresssessseetesinacnes

According 1o Art. 25, second paragraph of the preliminary provisions of the
Civil Code, Liberian law is applicable to the ex fege liability of an Italian bank for
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the obligations of a Liberian bank of which the former is the sole shareholder,
since the fact of becoming sole shareholder of the Liberian bank and the
insolvency of the latter both occurred in Liberia.

Milan Conrt of Appeal, 22 June 1999 ..

The reciprocity rule laid down in Art 16 of the Prchmlnary Prov:slons to
the Civil Code does not apply to fundamental rights, which include the right to
health contemplated by Art. 3 of the Constitution, that has full effect in the
relationships among private individuals; in any event, such provision does not
apply to foreigners regularly resident in Italy since it has been implicitly repealed
by Art. 2, second paragraph of Law 6 March 1998 No. 40, granting to such
foreigners the civil rights awarded to Italian nationals.

Corte di Cassazione (plenary session), 30 June 1999 No. 366 veecvcrirvrercecerronncns

The lack of jurisdiction of the Ttalian coutts over foreigners may be raised
by way of the special proceedings for a preliminary ruling on jurisdiction before
the Corte di Cassazione.

Under Art 2, first paragraph of Law 31 May 1995 No. 218, the new choice
of law rules do not prevent the application of international conventions that are
in force in Ttaly,

Under Art. 57 of Law 218 of 1995, contractual obligations are governed in
all instances by the Rome Convention of 19 June 1980 on the Law Applicable to
Contractual Obligations.

According to Art, 5 No. 1 of the Brussels Convention of 27 September 1968
Ltalian courts are not competent to hear a claim action brought by an Iralian
company against its French agent for the termination of the exclusive sale agency
agreement because the obligation stemming from the agreement has to be
performed in France.

Corte di Cassazione (plenary session), 30 June 1999 No. 369 .vverrnesreieeaseenss

Under Art. 3, first paragraph, of Law 31 May 1995 No. 218, Iralian courts
have jurisdiction if the defendant has appointed in Italy a legal representative
who is empowered to appear in court on his behalf.

For the purposes of excluding the jurisdiction of Italian courts Art. 4,
sccond paragraph, of Law No. 218 of 1995 requires written proof of such
agreement and that it concerns rights which the parties may dispose of.

In the light of the mandatory nature of the provisions established for the
protection of commercial agents (that have been laid down in Art. 1751 of the
Civil Code pursnant to EEC directive No. 86/653), the rights provided for
thereby must be regarded as non-disposable for the purposes of Ar. 4,
second paragraph of Law No. 218 of 1995.

The validity of a clause of 2 contract excluding the jurisdiction of Italian
courts must be determined on the basis of Art. 4, second paragraph, of Law No,
218 of 1995 even though it was entered into before the entty into force of such
law, since such clause only becomes effective when the a legal action is brought.

Corte di Cassazione (plenary session), 30 June 1999 No. 370 .ooronicririinceens

Under Art, 10 litt. ¢ of the Hague Convention of 15 November 1965 on the
service abroad of judicial documents, the service upon 2 British company of the
application for the preliminary ruling on jurisdiction is properly made if the
application is served directly through government agents, officers or other
competent persons of the addressee State.

Italian courts have jurisdiction over an action for the ascertainment of 2
sham contract brought by an Italian company against two defendants domiciled
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47.

in Italy and two companies established in Britain because, under Art. 6 n. 1 of
the Brussels Convention of 27 September 1968, an action against several
defendants may be promoted before the court of the place where anyone of
them is domiciled.

Corte di Cassazione (plenary session), 30 Jurme 1999 No. 373 uoeeevorcecrerrerennes

The repeal of Art. 37, second paragraph of the Code of Civil Procedure by
virtue of Art. 73 of Law 31 May 1995 No. 218 does not affect the reference made
to it by Art. 41 of the Code of Civil Procedure, and does not therefore bar the
promotion of the special proceedings for a preliminary ruling on jurisdiction
before the Corte di Cassazione.

Art. 3, second paragraph of the of the Brussels Convention of 27 September
1968 expressly derogates to Art. 2 of the Code of Civil Procedure.

Under Art. 16 No. 1 Ji#t. a of the 1968 Brussels Convention, Ttalian courts
have no jurisdiction over a dispute concerning the failure to pay the rent due for
the lease of flats located in Spain.

Since jurisdiction agteements may not derogate from the mandatory
jurisdiction criteria laid down in Art. 16 of the Brussels Convention, an
agreement conferring jurisdiction to the courts to which jurisdiction is
mandatorily conferred by such provision is not necessary.

Milarn Court of Appeal, 2 Jaly 1999 oo sisr st sesase st ens

Under an arbitration clause granting jurisdiction over the dispute to an
arbitration panel to be established in one State if the seller is plaintiff and in
another State if the buyer is plaintiff, it must be excluded that, once an
arbitration panel has been established at the instance of one of the parties, the
other party must necessarily bring its claims before that same panel.

Art. 840, third paragraph, n. 4 of the Code of Civil Procedure does not bar
the recognition of the award rendered in the second arbitration proceeding
because it cannot be concluded that, once one of the proceedings has
commenced, the other one could not be promoted, and that, if such second
proceeding has also commenced, its commencement was incompatible with the
agreement between the parties.

A foreign arbitration award that is contrary to an award rendered in another
State that was already recognized in Italy may itself be recognized in Italy, since
such circumstance do not bar recognition under Arts. 839 and 840 of the Code
of Civil Procedure.

Corte di Cassazione, 7 July 1999 No. 7025 ..o st eesssnnens

A principle that is generally accepted in international conventions, and
notably by Art. 15, eighth paragraph of the Hamburg Convention of 31
March 1978 on transport of goods by sea (which, in any event, is not
applicable to the case), stipulates that the lack of indication of the place of
destination of the cargo, and of the place and date of delivery, does not affect
the validity of the bill of lading as a negotiable instrument incorporating the right
to the delivery of the cargo.

Since the issuance of a bill of lading has a unilateral nature and since the
tight to the delivery of the cargo is tied to the possession of the bill and not to the
contract of transport, the right to the delivery of the cargo is governed by the law
indicated by Art, 25, second paragraph of the preliminary provisions to the Civil
Code, which is not derogated from by the special rule set forth in Art. 10 of the
Navigation Code.
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Corte di Cassazione (plenary session), 13 July 1999 No. 395 ..

Italian courts have jurisdiction over actions brought by employees of forelgn
embassies entrusted with duties relating to the embassies” auxiliary functions if
the remedy that is being sought only concerns patrimonial aspects of the
employment relationship, and does not interfere with the performance of such
functions.

Italian courts have jurisdiction over a dispute concerning the collective
labour agreement on labour in embassies, consulates and the like.

Ancona Court of Appeal, 21 July 1999 .

The Convention between Italy and the USSR of 25 January 1979 on Judlctal
Assistance in Civil Matters applies in the relationships with the Russian
Federation as it does not appear to having been denounced by the States that
came into existence after the dissolution of USSR, nor, notably, by the State (the
Russian Federation} that is widely regarded as the successor of USSR as a subject
of public international law, taking its place in all international conventions that
have not expressly been denounced or revoked.

The proceedings for the enforcement of foreign judgments provided for by
Art. 67 of Law 31 May 1995 No. 218 is subject to the rules of procedure
applicable to ordinary proceedings, must be promoted through a writ of
summeons and be adjudicated upon through a judgment, and is not governed
by the rules of procedure of in camera proceedings.

Corte di Cassazione (plenary session), 27 July 1999 No. 515 ..

An agreement excluding Italian jurisdiction, made by a dlrector of a
company that was subsequently declared bankrupt, may not be invoked
against the bankruptcy liquidator of the company, who must be regarded as a
third party.

Art. 1, second paragraph of the Lugano Convention of 16 September 1988,
which excludes bankruptcy from the scope of application of the convention,
must be construed so as to exclude also actions arising from the declaration of
bankruptcy, such as the action for the recovery of credits or the actio pauliana,

Under Art. 4 n. 2 of the Code of Civil Procedure, Italian courts have
jurisdiction over an action for the exercise of a pledge, and of the related pre-
emption right, over shares deposited with an Italian bank because the goods are
located in Italy and because of the nature of the rights conferred by the pledge.

In order to establish whether Italian courts have jurisdiction over an actio
pauliang brought by the bankruptey liquidator against a foreigner, the fact that
the foreign defendant is a legal rather than a natural person is irrelevant for the
purposes of Art, 4 n. 2 of the Code of Civil Procedure.

Milan Court of Appeal, 27 July 1999 .

By virtue of the repeal, by Art. 73 of Law 31 May 1995 No 218 of thc
exeguatur proceeding laid down in Art. 796 ¢f seq. of the Code of Civil
Procedure, and on the basis of the wording of Arts. 64 and 67 of such Law,
an action for the enforcement of a foreign judgment must be regarded properly
as an action for declaration, that, as such, may never become time-barred,

A Swiss divorce decision may be enforced in Iraly in the part in which i
adjudicates on maintenance obligations if all conditions set forth by Art. 64 as
recalled by Art. 67 of Law 218 of 1995 ate satisfied.

Corte di Cassazione (plenary session), 10 August 1999 No. 579 ..

In accordance with Art. 3, second paragraph of Law 31 May 1995 No 218
the jurisdiction of ltalian courts over an action promoted against two foreign
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companies, that neither have 2 place of business nor a legal representative in Italy
empowered to appear in court on their behalf under Art. 77 of the Code of Civil
Procedure, must be determined on the basis of the criteria of jurisdiction laid
down in Section 2 of Title II of the Brussels Convention of 27 September 1968,

The criterion of jurisdiction set forth in Art. 6 No. 2 of the Brussels
Convention, on related actions, only applies to actions on warranty or
guarantee siriclo senst.

Italian courts have no jurisdiction over an action on guarantee if the main
action and the action on guarantee are based upon autonomous causes of action
that are not tied to one another,

Avellino Tribunal, order 18 August 1999 ......coviiicviisccnnsisiensssissevssnssens

Under Art. 5 No. 1 of the Brussels Convention of 27 September 1968,
referred to by Art. 3, second paragraph of Law 31 May 1995 No. 218, Italian
courts do not have jurisdiction over an action for the payment of legal fees;
conversely, under Art. 10 of Law No. 218 of 1995, Italian courts have
jurisdiction over an action for interim relief secking the seizure of real estate
located in Italy.

Corte di Cassazione, 10 September 1999 No. 9641 oeecvccvcenreeneass s isnisons

The rules of procedure applicable to the proceedings for the recognition of
foreign arbitral awards before the court of appeal are those set forth in Art, 350
et seq. of the Code of Civil Procedure on appeal proceedings, and not that set
forth for first instance proceedings.

In order to obtain the recognition of a foreign arbitral award, as per Art,
839 of the Code of Civil Procedure the applicant must produce only the original
and a true copy of the award, and the arbitration agreement (or an equivalent
document}.

Corte di Cassatione, 14 Septemiber 1999, No. 9813 ccooiiiiccnniccianncniinnn,

When an issue concerning the interpretation EC provisions of law arises in
civil proceedings before a court that is not of last resort and that does not deem
to solve the question directly, the court must stay the proceedings and refer the
question to the European Court of Justice as provided for in Art. 234 (formerly
177) of the EC Treaty and in Art. 20 of the Protocol on the rules of procedure of
the European Court of Justice. Therefore, an order to stay the proceedings
under Art. 295 of the Code of Civil Procedure while waiting for a preliminary
ruling by the European Court of Justice on an identical or analogous question of
interpretation raised by another domestic court, is illegitimate,

Pordenone Pretore, 20 September 1999 .o nssssnieens

For the purposes of the application of Art. 5 No. 1 of the Brussels
Convention of 27 September 1968 to an action for damages for breach of
contract, regard must be had to the place of performance of the contractual
obligation which has allegedly been breached,

Italian courts have no jurisdiction over an action for damages for the breach
of 2 contract of sale of goods that had to e transporred from another State into
Italy if the delivery of the goods to the cartier has occurred in such State.

Padua Tribunal, 24 Seprember 1399 ......cuooreeromeeessineiriesisresisearissssesiensrnssssesssss

An action for divorce must be rejected if a divorce decision has been
previously rendered in a State party to the Hague Convention of 1 june 1570
on the Recognition of Divorces and Legal Separations, and this decisions satisfies
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the jurisdiction criteria set forth in Art, 2 No. 2 %i#t. a of the Convention and in
Art. 64 of Law 3! May 1995 No. 218.

An Australian divorce decision that fails to adjudicate upon the patrimonial
aspects of divorce is not contrary to Iralian public policy, even though under
Australian law the rights concerning such patrimonial aspects fapse after a short
period.

Parma Tribunal, 16 October 1999 ..

Under Art. 3, n. 2, litt. e of Law 1 December 1970 No 898 on dworce, the
divorce between an Italian husband and a foreign wife, jointly applied for by
both spouses, may be declared if in the foreign State of which the wife is 2
national a divorce has been made trough a deed before a notary public which
both spouses have consented to.

Constitutional Court, 22 October 1999 No. 388 ..

The issue of constitutional legitimacy of Art 696 of the Code of Clvli
Procedure, raised with reference to Arts. 24 and 11 of the Constitution {the
latter in relation to Art. 6, first paragraph of the European Convention on
Human Rights of 1930} is unfounded both because human rights are already
safeguarded by the Constitution and because the proper construction of the
regulation of the preliminary investigation excludes an excessive length of the
proceedings.

Corte di Cassazione (plenary sesston), 25 October 1999 No. 748 ..vvvcvvirenesnens

Under Art. 17 of the Brussels Convention of 27 September 1968, the cargo
owner's signature on the bill of lading does not involve the acceptance of all
terms and conditions of the bill.

Under Art. 17 of the 1968 Brussels Convention, the fact that the jurisdiction
agreement has been entered into it 2 non-contracting State is irrelevant, since it
is sufficient that one of the parties be domiciled in the territory of a contracting
State.

Following the European Court of Justice’s preliminary ruling of 16 March
1999 in case C-159/97, the existence of an usage of international trade or
commerce (for the purposes of Art. 17 of the 1968 Brussels Convention) must
be upheld if it is generally and regularly followed by operators in that branch
when concluding contracts of a particular type. The number of States where it is
followed; any specific form of publicity, the fact that a course of conduct
amounting to a usage is challenged before the courts, or any particular
requirements which national provisions might lay down are irrelevant.

As the burden to prove the existence of a valid clause excluding Italian
jurisdiction lies upon the party which contests such jurisdiction, Italian courts
are competent if no proof is given that the parties to a contract for the carriage of
goods have consented to such 2 clause, not that a usage of international trade
exists.

Corte di Cassazione, 12 November 1999 No. 12566 .

In relation to an action brought by an Ausrnan company (that had entered
into an agreement for the transport of wood) against the carrer, whose place of
business is in Italy, and against the forwarding Agent, whose place of business is
in Austria, if the Italian court has upheld its own jurisdiction on the basis of the
Lugano Convention of 16 September 1988, the court’s venue is equally governed
by the Convention, save as where the latter refers the marter to domestic law.

The court that has been seized of the principal claim is also competent to
hear the case concerning a guarantee (whether stricto sensu or not) brought
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against the forwarding agent since Art. 6 No. 2 of the Lugano Convention does
not only refer to actions on a guarantee stréicto sensu but to any action convening
a third party to the case; hence, if the carrier, as defendant in the principal
action, has not raised at the outset an objection to the jurisdiction of the court
under Art. 18 of the Cenvention, the jurisdiction of the court is finally
established also as regards the position of the forwarding agent since the
lateer, that is not a party to the principal actien, may nor raise such objection.

Corte di Cassazione (plenary session), 17 November 1999 No. 785 wvvvvvsrenionn,

With reference to claims brought against several defendants, Art. 6 No. 1 of
the 1968 Brussels Convention does not apply if it is not possible to ascertain the
causa petendr of the action promoted against one of the defendants since it
becomes impossible to establish whether between such action and the other
ones a connection exists such that it is proper to treat them jointly.

Art. 8, second paragraph of the 1968 Brussels Convention - according to
which if the insurer is not domiciled in the territory of a member State but has a
branch, agency or other establishment in the territory of a member Stare, it is
deemed to be domiciled in that State in disputes atising out of the conduct of
such branch, agency or establishment - applies only to disputes on insurance
matters related 1o policies issued by such branches, agencies or establishments.

Under Art, 3, first paragraph of Law 3! May 1995 No. 218, the existence of
a Jegal representative authorized to appear in court pursuant to Art. 77 of the
Code of Civil Procedure, justifies the jurisdiction of Italian courts even if the
underlying power of attorney is not limited to the ability to appear in court, but
grants to the representative the power to commit the principal also in other

fields.

Corte di Cassazione (plenary session), 19 November 1999 No. 794 e,

The special proceedings for a preliminary ruling on jurisdiction before the
Corte di Cassazione may be promoted on matters of jurisdiction over foreigners
irrespective of the repeal of Art. 37, second paragraph of the Code of Civil
Procedure pursuant to Art. 73 of Law 31 May 1995 No. 218.

Art. 41 of the Code of Civil Procedure supplements the regulation of the
means of action through which the lack of jurisdiction of Italian courts may be
claimed and refers to the provisions governing this matter, and in particular to
Art. 11 of Law 218 of 1995,

Under Art. 72, first paragraph of Law 218 of 1995, the issue of jurisdiction
of Italian courts over a proceeding instituted after the date of its entry into force
and not concerning a situation terminated before that date is governed by this
Law.

If the criteria of jurisdiction set forth in the Brussels Convention of 27
September 1968 are applicable by virtue of the reference made by Art, 3,
second paragraph of Law 218 of 1995, the criteria of venue laid down in
domestic law may not apply since their application is limited to the matters
that are outside the scope of the convention.

Since an action seeking an award of damages for professional negligence has
a contractual nature, the applicable criterion of jurisdiction is that set forth in
Art. 5 No. 1 of the 1968 Brussels Convention.

Under Art. 5 No. 1 of the 1968 Brussels Convention, if the activity of a
professional consultant has been performed in whole in a specific place, the
courts of the place of performance have jurisdiction over disputes concerning
the performance of the professional services.

Under Art. 5 No. 1 of the 1968 Brussels Convention, if the activity of 2
professional consultant has been performed in several places, the jurisdiction
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over disputes concerning the performance of the whole professional services is
conferred to the courts of the place where the consultant had its offices when the
mandate was granted.

Brescia Tribunal, 25 November 1999 .

Under Art. 17, third paragraph of the Itahan Swms Conventlon of 22 ]ufy
1868, all disputes concerning the succession of an Italian citizen, who died in any
of the contracting States, arisen among heirs, legatees or other parties fall under
the jurisdiction of the courts of the deceased's last domicile in Italy,

Within the scope of Art. 46 of Law 31 May 1995 No, 218 fall matters
concerning the ascertainment of the proper heirs and legatees, of the assets
included in the deceased’s estate, of the consequences of the acquisition of
rights over the deceased's estate, but not matters concerning the modes of
acquisition of title in the assets included in the deceased’s estate, that are
subject to the fex lod,

The management and liquidation of a deceased's estate by a trustee named
by a foreign judicial authority is, fafr senss, 2 matter of procedure and therefore
must be governed by the law of the place where the procedure is being
conducted.

Corte di Cassazione (plenary session), 29 Noverber 1999 No. 827 .coveveneenns

Under Art. 6 No. 3 of the Brussels Convention of 27 September 1968,
Italian courts have jurisdiction over a counterclaim concemning an instance of
tinfair trade, for the conduct in the United States of company having its place of
business in Spain against a company having its place of business in ltaly, if such
counterclaim has been promoted in a counterfeiting case pending in Italy, since
the cause of action of the counterdaim is related to the principal action.

Corte di Cassazione (plenary session), 29 November 1999 No. 828 ...vccvcerveinnnns

According to Art, 5 No. 1 of the 1968 Brussels Convention, in case of an
action for payment of the price brought by a seller against a buyer domiciled in 2
State that is Party both to that Convention and to the Hague Convention of 1
July 1964 on the Uniform Law on the International Sale of Goods, the place of
performance of the obligation in question is, pursuant to Art. 59 of the latter
Convention, the domicile of the seller.

Corte di Cassazione, 7 December 1999 No. 13657 .

In accordance with Art. 3, first paragraph, !:u a of the Hague Convent:on
of 25 October 1980 on the Civil Aspects of International Child Abduction, the
retention of the child must be regarded as wrongful (irrespective of the length of
the delay) when the child is kept with the parent who does not have the custody
right over it, who exercises his right of access beyond the bounds established by
the relevant judicial decision pursuant to the law of the Country of residence of
the child.

Art. 13, second paragraph of the 1980 Hague Convention on the Civil
Aspects of International Minor Abduction, and Art. 12, first paragraph of the
New York Convention of 20 November 1989 on the Rights of Children, do not
grant the minor an unlimited right to express his view on any matters that
concerns him, but rather make the hearing of the minor subject to his age,
degree of maturity and discerning ability, according to the evaluation of the
court.

Corte di Cassazione, 13 December 1999 No. 13928 .
A foreign judgment, rendered in a case in whlch thc court has dlsmlsscd
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both an application for testimonial evidence to be executed through a letter of
request for international iudicial assistance and an application for expert
evidence, may be enforced in Ftaly pursuant to Art, 797 No. 7 of the Code of
Civil Procedure since such dismissals do not amount ta a breach of the
fundamental right of the defence.

Corte di Cassazione, 13 Decernber 1999 No. 13932 ovveccererseeestoe e

An allocatur (i.¢., an ruling awarding fees to an attorney-at-law) relating to a
case decided by the Hong Kong High Court may not be enforced in Italy,
neither under the Italian-British Convention of 7 February 1964 on the
recognition and enforcement of judgments nor pursuant to the general rules
of the Code of Civi] Procedure, since such ruling may not be regarded as a
decision rendered by a judicial authority, nor does it have its basis on a
judicial decision.

Corie di Cassazione (plenary session), 14 Deceniber 1999 No, 895 .covevc.vvcrrvncenn,

Italian courts have jurisdiction over an action for the breach of a sale made
between a company whose place of business is in Italy and a company whose
place of business is in England, to which an agreement for the distribution of the
products in Great Britain was tied, since, pursuant to Art. 5 No. 1 of the Brussels
Convention of 27 September 1968, to Art. 57 of Law 31 May 1995 No. 218, to
Art. 4 of the Rome Convention of 19 June 1980 on the Law Applicable to
Contractual Obligations and 1o Art, 57 of the Vienna Convention of 11 April
1980 on the Contract for the International Sale of Goods, the characteristic
obligation of such contract (that is, the obligation to purchase the goods and
to timely pay the price) is to be performed in Iraly.

Milan Court of Appeal, 21 December 1999 .

Italian courts have no jurisdiction under Art 3 No 1 of the Brussels
Convention of 27 September 1968 over a claim brought against a Danish
company by an Italian company, which bought through another Iialian
company goods produced by the defendant, since the parties to the action are
not bound by any agreement.

Pursuant to Art 6 n. 1 of the 1968 Brussels Convention, Italian courts have
jurisdiction if the claim is brought against two companies, both charged with the
after sale assistance on the product and both having a place of business in Iraly,
since it appears objectively advisable to conduct the discovery procedure jointly
and to evaluate jointly the merits of the case.

Milan Court of Appeal, 28 Decerber 1999 .

Under Art. 72, first paragraph of Law 31 May 1995 No 218 proceedlngs
for the recognition of foreign judgments are always governed by the provisions of
this Law if it was in force at the time of the action, since the principle whereby
superseded provisions may apply to situations terminated does not extend to the
field of procedure.

The ascertainment of the falsity of documents used by a foreign court to
adjudicate upon a case is not within the powers of the court seized of an action
for the recognition of the foreign judgment having to rule upon the conformity
of the judgment with public policy under Art. 64, fitt. g of Law 31 May 1995 No.
218, since this provision is only concerned with the effects of the foreign
judgment, and not with the development of the proceedings in which it has
been rendered.

For the purposes of Art. 64, litt. e, a foreign judgment is incompatible with
an ltalian judgment if the Italian court, on the basis of superseded legislation, has
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previously set aside an application for the recognition of the same foreign
judgment on the ground that, before the latter became res judicata, a negative
ascertainment action on the same obligation was pending in Italy.

Pavia Tribunal, 29 Decentber 1999 .

Under Art. 1, first paragraph, lz!f b of the Vtenna Convent:on of ll Aprll
1980 on Contracrs for the International Sale of G oods, the Convention applies to
a sale between an Italian party and 2 Greek party made before 1 February 1999,
stnce Italian choice of law rules declare Italian law applicable to the sale and at
that time Italy was a party to the Convention.

Since the Vienna Convention of 1980 only provides for a right to receive
interest on unpaid sums, without specifying the applicable rate, this matter is
governed by Italian law as the law of the seller, which applies as per Art. 3, first
paragraph of the Hague Convention of 15 June 1955 on the Law Applicable to
the International Sale of Goods.

Corte di Cassazione, 14 January 2000 No. 403 ...vocrvesvoresrmninsinsrisssssssssnscsrnsnss

In accordance with Art. 13, second paragraph of the Hague Convention of
25 Qctober 1980 on the civil aspects of international abduction of minors, the
judicial authority may refuse to order the return of the minor if it establishes that
the minor opposes to it and it has reached an age and & degree of maturity which
make it appropriate to take its views into account.

A decision that takes into account the views of the minor on his retum to
the father in the United States is tainted by lack of adequate reasoning if it fails to
evaluate the degree of maturity of the minor for the purpose of establishing
whether it is appropriate to take his will into account.

Milan Court of Appeal, 14 Jansary 2000 ....occorvceeness

Under At 25 of Law 31 May 1995 No. 218, the issue concemning the
existence of the legal personality of a foreign entity is governed by the law of
the State in which such entity has been incorporated. A joint venture regulated
by Russian law has {ocus stands in an Italizn judicial proceeding since it must be
regarded as an autonomous legal entity incorporated under Soviet law, whose
incorporation has been subsequently confirmed by the laws of the Russian
Federation as currently in force,

Under Art. 839, thitd paragraph of the Code of Civil Procedure and Art.
IV, second paragraph of the New York Convention of 10 June 1958 on
Recognition and Enforcement of Foreign Arbitral Awards, the fact that the
translation of the award and of the atbitration agreement have not been
produced together with the application for the recognition of the award does
not render the application inadmissible, since such documents may also be
produced in the course of the proceedings.

Constitutional Court, 7 February 2000 No. 31 . -

The request for 2 people 5 referendum for the repcal of ch:slanvc Dccrec
25 July 1998 No. 286 on immigration and on the condition of foreigners is not
admissible because the repeal of such set of provisions would place Italy in
breach of the obligations arising under the convention concerning the
application of the Schengen Agreement and, consequently, of the Amsterdam
Treaty.

Constitutional Court, 7 February 2000 No. 41 .

The request for 2 people’s referendum on the rcpeal of certain artlcfcs of
Law 18 April 1962 No. 230, and subsequent amendments, on the regulation of
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fixed term labour contracts, is not admissible as such Law provided for the
anticipated implementation in ltaly of Council Directive 1999/70/EC of 28
June 1999. Therefore, the guarantees set forth by it may not be removed
without breaching the obligations stemming from the directive,

Corte di Cassazione (plenary session), 10 March 2000 No. 38 .....uvovveveenernnns

Under Art. 41 of the Code of Civil Procedure, the special proceedings
before the Corte di Cassazione for a preliminary ruling on jurisdiction may be
promoted until any decision on the merits of the case has been rendered.

Notwithstanding the repeal (by virtue of Art. 73 of Law 31 May 1995 No.
218) of Art. 37, second paragraph of the Code of Civil Procedure, the question
of the jurisdiction of Italian courts over foreigners may still be raised through the
special proceedings for a preliminary ruling on jurisdiction.

In case an arbitration clause confers jurisdiction to foreign arbitrators and
excludes the jurisdiction of Italian courts, the special proceedings for a
preliminary ruling on jurisdiction may be promoted if an [ralian court is
seized of an action relating to a relationship which falls within the scope of
the arbitration clause.

Under Art. 4, second paragraph of Law 31 May 1995 No. 218, and under
both the New York Convention of 10 June 1958 and the Geneva Convention of
21 April 1961 on arbitration, a clause excluding the jurisdiction of Italian courts
must be made in writing and must be worded in clear and unambiguous terms.

Under Ar. 5 No. 1 of the Brussels Convention of 27 September 1968,
Italian courts have jurisdiction if the place of performance of the obligation in
question is located in Italy (in this instance, the sale and construction of 2 piece
of machinery); such place must be identified on the basis of the closest
connection criterion as set forth in Art. 4, first paragraph of the Rome
Convention of 19 June 1980 on the Law Applicable to Contractual Obligations.

Corte di Cassazione (plenary session), 17 March 2000 No. 61 coveovrcveivinvicrnernn

By virtue of Art. 32 of Law 31 May 1995 No. 218, Italian courts have
jurisdiction over an action for divorce brought by an Italian woman against
her foreign spouse, not resident in Italy; for this purpose, the fact that the life
of the spouses was chiefly conducted abroad (which is relevant under Art. 31 for
choice of law purposes) and the fact that an analogous action is pending abroad
(which was not raised under Art. 7) are irrelevant.

Corte di Cassazione, 28 March 2000 No. 3701 coceveeeeeesincsrssmneseeseossensensens

Though both the Luxembourg Convention of 20 May 1980 on the
Recognition and Enforcement of Decisions on Custody of Minors and the
Hague Convention of 25 October 1980 on the Civil Aspects of International
Child Abduction are intended to punish the unlawful removal of minors, they
have different contents and putrpose.

The Luxembourg Convention operates upon the premise that an
enforceable decision on the custody of the minor has been adopted in a
Contracting State before the removal of the child, or that, after such removal,
an enforceable decision on the custody rights over the minor declaring the
unlawful nature of the removal has been adopted in a Contracting State.

Conversely, the existence of a decision or any other act on the custody of
the child is wholly irrelevant for the purposes of the 1980 Hague Convention,
that is exclusively intended to safeguard custody as a mere factual situation,
which must be protected through the immediate return of the child to the
State of its habitual residence.

The decision whereby an Italian court declares that the presence in Italy of a
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child is resident in Italy is unlawful simply because a United States court
amended the terms governing the child’s custody is in breach of Art. 3 of the
1980 Hague Convention since, under that provision, the sole judicial decisions
that may have relevance for the purpose of establishing whether the removal or
the retention of a child is wrongful are those rendered by the courts of the State
of habitual residence of the minor, that is, in this instance, Italy.

EUROPEAN COMMUNITIES CASES

Acts of Community institutions: 4, 6, 12.
Brussels Convention of 1968: 1, 8, 9, 11, 16, 17, 20.
Community proceedings: 5, 14.
Consuier protection: 18.

Freedom of movement of persons: 2, 7.
Freedom to provide services: 10.
Freedow of movement of warkers: 13.
Freedom of movement of capitals: 19.
Liability of member States: 4, 5.
Prokibition of discrimination: 3, 15.
Soctal policy: 15.

Treaties and general international rules: 5.

1. Court of Justice, 16 March 1999, case C-159/97 oo 184

The third case mentioned in the second sentence of the first paragraph of
Article 17 of the 1968 Brussels Convention on Jurisdiction and the Enforcement
of Judgments in Civil and Commercial Matters, as amended by the 1978
Accession Convention, is to be interpreted as follows:

1. The contracting parties’ consent to the jurisdiction clause is presumed to
exist where their conduct is consistent with a usage which governs the area of
international trade or commerce in which they operate and of which they are, or
ought to have been, aware.

2. The existence of a usage, which must be determined in relation to the
branch of trade or commetce in which the parties to the contract operate, is
established where a particular course of conduct is generally and regularly
followed by operators in that branch when concluding contracts of a
particular type. It is not necessary for such 2 course of conduct to be
established in specific countries or, in particular, in all the Contracting States.
A specific form of publicity cannot be required in all cases, The fact that a course
of conduct amounting to a usage is challenged before the courts is not sufficient
to cause the conduct no longer to constitute a usage.

3. The specific requirements covered by the expression ‘form which
accords’ must be assessed solely in the light of the commercial usages of the
branch of international trade or commerce concerned, without taking into
account any particular requirements which national provisions might lay down.
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4. Awareness of the usage must be assessed with respect to the original
parties to the agreement conferring jurisdiction, their nationality being irrelevant
in this regard. Awareness of the usage will be established when, regardless of any
specific form of publicity, in the branch of trade or commerce in which the
parties operate a particular course of conduct is generally and regularly followed
in the conclusion of a particular type of contract, so that it may be regarded as an
established usage.

5. The choice of court in a jurisdiction clause may be assessed only in the
light of considerations connected with the requirements laid down in Article 17
of the Brussels Convention. Considerations about the links between the court
designated and the relationship at issue, about the validity of the clause, or about
the substantive rules of liability applicable before the chosen court are
unconnected with those requirements.

Court of Justice, 4 May 1999, case C.262/96 ....cvveeeemmrnirsirinins

On a proper construction of Aricle 3(1) of rhe Decision of the Assocmt:on
Council of 19 September 1980 No 3/80 on the application of the social security
schemes of the Member States of the European Communities to Turkish workers
and members of their families, a Member State may not require of a Turkish
national covered by that decision whom it has authorised to reside in its territory,
but whe holds in that host State only a conditional residence authorisation issued
for a specified purpose and for a limited duration, that, in order to receive family
allowances for his child who resides with him in that Member State, he must be
in possession of a residence entitlement or a residence permit, whereas for that
purpose nationals of that State are required only to be resident there.

The direct effect of Article 3(1) of Decision No 3/80 may not be relied on in
support of claims relating to benefits in respect of periods prior to the date of
this judgment except as regards those persons who, before that date, initiated
proceedings or made an equivalent claim.

Court of Justice, 10 June 1999, case C-430/97 ..o

Article 6 of the Treaty does not preclude the laws of a Member State
regulating the consequences of divotce between an official of the
Communities and his former spouse, regard being had to the spouses’
nationality as a connecting factor, from causing the official concerned to bear
a heavier burden than would be bome by an official of a different nationality in
the same situation.

Court of Justice, 13 June 1999, case C-140/97 ..

Artide 7 of Council Directive 90/314/EEC Df 13 Junc 1990 on package
travel, package holidays and package tours applies to trips which are offered by a
daily newspaper as a gift exclusively to its subscribers as part of an advertising
campaign that contravenes national competition law and for which the principal
contractor, if he travels alone, pays airport taxes and a single-room supplement
or, if he is accompanied by one or more persons paying the full rate, airport taxes
only.

A Member State which zcceded to the European Union on 1st January
1995 has not properly transposed Article 7 of Directive 90/314 if it has
adopted legislation which protects travellers who have booked package travel
after 1st January 1995 but limits that protection to trips with a departure date of
st May 1995 or later.

Transposition of Article 7 of Directive 90/314 in a way that limits the
protection prescribed by that provision to trips with 2 departure date four
months or more after the expiry of the period prescribed for transposing the
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directive constitutes 2 sufficiently serious breach of Community law, even where
the Member State has implemented all the other provisions of the directive.

Article 7 of Directive 50/314 has not been properly transposed where
national legislation does no more than require, for the coverage of the risk, a
contract of insurance or a bank puarantee under which the amount of cover
provided must be no less than 5% of the organiser’s turnover during the
corresponding quarter of the previous calendar year, and which requires an
organiser just starting up in business to base the amount of cover on his
estimated turnover from his intended business as a travel organiser and does
not take account of any increase in the organiser’s turnover in the current year.

Once a direct causal link has been established, a Member State’s liability for
breach of Article 7 of Directive 50/314 cannot be precluded by imprudent
conduct on the part of the travel organiser or by the occurrence of
exceptional or unforesecable events.

Court of Justice, 15 June 1999, case C-321/97 ..

The Court has no jurisdiction to rule on the mterpretanon of the EEA
Agreement applicable in the States of Eurcpean Free Trade Area,

Community Jaw does not enable individuals to rely before the courts ot
tribunals of 2 European Free Trade Area State which has acceded to the
European Union on rights derived directly from Council Directive 80/987/
EEC of 20 October 1980 on the approximation of the laws of the Member
States relating to the protection of employees in the event of the insolvency of
their employer, or for that State to be held liable for damage caused to them by
failure to transpose the directive correctly, where the events which give rise to
the operation of the guarantee provided for in the directive occurred prior to the
date of accession.

Court of First Instance, 15 June 1999, case T-288/97 .ocviimvrrcectirercemncsiiiarenennns

Persons other than those to whom a decision is addressed may claim to be
individually concerned within the meaning of the fourth paragraph of Aricle
173 of the Treaty only if the decision affects them by reason of certain attributes
peculiar 1o them or of factual circumstances in which they are differentiated
from all other persons and thus distinguishes them individually in the same
way as the person addressed.

A regional authority is individually concerned by a Commission decision,
addressed 1o the Member State, finding that an aid programme set up by that
authority is incompatible with the common market. This is because such a
decision not only affects measures adopted by the authority in question, but
also prevents the authority from exercising its own powers as it sees fit. It
prevents the authority from continuing to apply the associated! legislation,
nullifies the effects of that legislation and requires the authority to initiate the
administrative procedure for recovery of the aid.

A regional authority has a separate interest in challenging the decision,
distinet from that of the Member State addressed, where it possesses rights
and interests of its own and the aid in question constitutes a set of measures
1aken in the exercise of legislative and financial autonomy vested in the authority
directly under the constitution of the Member State concerned.

Court of Justice, 21 September 1999, case C-397/96 .

On a proper construction of Article 93(1)(a) of Counc:l Regulauon (EEC)
No 1408/71 of 14 June 1971 on the application of social security schemes to
employed persons, 1o self-employed persons and to members of their families
moving within the Community, as amended and updated by Council Regulation
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(EEC) No 2001/83 of 2 June 1983, where an injury has been sustained in the
territory of a Member State and has given rise to the payment of social security
benefits to the victim or those entitled under him by a social security institution
{within the meaning of that regulation} of anather Member State, the rights of
the victim, or those entitled under him, against the person who caused the injury
and to which that institution may be subrogated, and the requirements which
must be satisfied to enable an action in damages to be brought before the courts
of the Member State where the injury was sustained, are to be determined in
accordance with the law of that State, including any applicable rules of private
international law.

On a proper construction of Article 93(1)(a) of Regulation No 1408/71, as
amended and updated by Regulation No 2001/83, the subrogation of a social
security institusion (within the meaning of that regulation} governed by the law
of a Member State to the rights of the victim, or those entitled under him, against
a person who, in the territory of another Member State, caused an injury which
gave rise to the payment by that institution of social security benefits, and the
extent of the rights to which that institution is subrogated, are to be determined
in accordance with the law of the Member State to which the institution belongs,
provided always that the exercise of the right to subrogation provided for by that
law cannot exceed the rights, under the law of the Member State where the
injury was sustained, of the victim, or those entitled under him, against the
person responsible for causing the injury.

Court of Justice, 28 September 1999, case C-440/97 .

On a proper construction of Article 5(1) of thc 1968 Brussels Convenuon
on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters, as amended by the 1978 Convention on the Accession of the
Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and
Northern Ireland, by the 1982 Convention on the Accession of the Hellenic
Republic, and by the 1989 Convention on the Accession of the Kingdom of
Spain and the Portuguese Republic, the place of performance of the obligation,
within the meaning of that provision, is to be determined in accordance with the
law governing the obligation in question according to the conflict rules of the
court seised.

Court of Justice, 5 October 1999, case C-420/97 oniriririeisiivinnemsiesintresseearisinans

On a proper construction of Article 5(1} of the 1968 Brussels Convention
on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters, as amended by the 1978 Convention on the Accession of the
Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and
Northern Ireland, the same court does not have jurisdiction to hear the whole of
an action founded on two obligations of equal rank arising from the same
contract when, according to the conflict rules of the State where that court is
situated, one of those obligations is to be performed in that State and the other in
another Contracting State,

Court of Justice, 23 November 1999, joined cases C-369/96, C-376/96 .covvvuuee.

The term “public-order legistation” must be understood as applying to
national provisions compliance with which has been deemed to be so crucial
for the protection of the political, sociai or economic order in the Member State
concerned as to require compliance therewith by all persons present on the
national territory of that Member State and all legal relationships within that
State. The fact that national rules are categorised as public-order legislation does
not mean that they are exempt from compliance with the provisions of the
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Teeaty; if it did, the primacy and uniform application of Community law
would be undermined. The considerations underlying such national legislation
can be taken into account by Community law only in terms of the exceptions to
Community freedoms expressly provided for by the Treaty and, where
appropriatc. on the ground that they constitute overriding reasons relating to
the public interest,

The freedom to provide setvices, as one of the fundamcmal principles of
the EC Treaty, may be restricted only by rules justified by overriding
requirements relating to the public interest and applicable to 2ll persons and
undertakings operating in the territoty of the State where the service is provided,
in so far as that interest is not safeguarded by the rules to which the provider of
such a service is subject in the Member State where he is established.

Court of Justice, 27 January 2000, case C-8/98 ....covviniriommemniininncscnssienssssnnns

The rule laid down in Article 16(1)(a) of the 1968 Brussels Convention on
Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters, a5 amended by the 1978 Convention on the Accession of the
Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and
Northern Ireland, by the 1982 Convention on the Accession of the Hellenic
Republic, and by the 1989 Convention on the Accession of the Kingdom of
Spain and the Portuguese Republic, conferring exclusive jurisdiction in
proceedings having as their object tenancies of immovable property is
applicable to an action for damages for taking poor care of premises and
causing damage to accommodation which a private individual had rented for a
few weeks” holiday, even where the action is not brought directly by the owner of
the property but by a professional tour operator from whom the petson in
question had rented the accommodation and who has brought legal
proceedings after being subrogated to the rights of the owner of the property.

The ancillary clauses relating to insurance in the event of cancellation and to
guarantee of repayment of the price paid by the client, which are contained in
the general terms and conditions of the contract concluded between that
otganiser and the tenant, and which do not form the subject of the dispute in
the main proceedings, do not affect the nature of the tenancy as a tenancy of
immovable property within the meaning of that pravision of the Convention,

Court of Justice, 8 February 2000, case C-17/98 ..

Interim measures vis-i-vis a non- Commumty aurhonty can be ordcred by a
national court in the event of an infringement of Community law being imminent
only if that court entertains serious doubts as to the validity of the Communiry
measure implemented by that authority and, should the question of the validity
of the contested measure not already have been brought before the Court of
Justice, itself refers that question to the Court of Justice; if thete is urgency and a

threat of serious and irreparable damage to the applicant; and if the national

court takes due account of the Community’s interests.

The fact that such interim measures would be ordered vis-a-vis an authority
of an overseas country or territory (OCT) by a court of a Member State, in
accordance with its domestic law, is not such as to affect the conditions under
which the temporary protection of individuals must be ensured in proceedings
before the national courts when the dispute concerns a matter of Community
law.

Court of Justice, 10 February 2000, case C-202/97 ovcrovvervvmrirermsremsssssssmsessesessssians

Article 14 n. 1 lett. 2 of Regulation (EEC) n. 1408/71 of the Council of 14
June 1971 on the application of social security schemes to employed petsons, to
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14.

15.

self-employed persons and to members of their families moving within the
Community, in the version codified by Council Regulation (EEC) n. 2001/83
of 2 June 1983, and as updated at the time of the events in question, is to be
interpreted as meaning that, in order to benefit from the advantage afforded by
that provision, an undertaking engaged in providing temporary personnel which,
from one Member State, makes workers availsble on a temporary basis to
undertakings based in another Member State must normally carry on its
activities in the first State; an undertaking engaged in providing temporary
personnel normally carries on its activities in the Member State in which it is
established if it habitually carries on significant activities in that State.

Article 11 n. 1 lett. a4 of Regulation (EEC) n. 574/72 of the Council of 21
March 1972 laying down the procedure for implementing Regulation n. 1408/
71, in the version codified by Regulation n. 2001/83 and as updated at the time
of the events in question, is to be interpreted as meaning that a certificate issued
by the institution designated by the competent authority of a Member State is
binding on the social security institutions of other Member States in so far as it
certifies that workers posted by an undertaking providing temporary personnel
are covered by the social security system of the Member State in which that
undertaking is established. However, where the institutions of other Member
States raise doubts as to the correctness of the facts on which the certificate is
based or as to the legal assessment of those facts and, consequently, as to the
conformity of the information contained in the certificate with Regulation n.
1408/71 and in particular with Article 14 n. I lett. @ thereof, the issuing
institution must re-examine the grounds on which the centificate was issued
and, where appropriate, withdraw it.

Court of First Instance, 10 February 2000, joined cases T-32/98, T-41/98 .........

Under the first paragraph of Article 37 of the EC Statute of the Court of
Justice, which applies to the Court of First Instance by virtue of the first
paragraph of Article 46 of that Statute, Member States are entitled to
intervene in any proceedings before the Court of First Instance. The fact that
the Kingdom of the Netherlands ratified the Treaty of Accession of the Kingdom
of Spain only in respect of its European territory is not capable of affecting the
latter's exercise of that right in a case brought from & non-EC territorial unit of
that Member State,

The concept of a Member State only applies to the government authorities
of the Member States of the European Communities and cannot be extended to
regional governments or self-governing communities, regardless of the extent of
their powers.

A territorial unit of 2 Member State, endowed with legal personality under
national law, may, in principle, bring an action for annulment under the fourth
paragraph of Article 230 (former Article 173} of the Treaty, pursuant to which
any natural or legal person may institute proceedings against a decision which,
although in the form of a regulation or a decision addressed to another person, is
of direct and individual concern to the former.

Court of Justice, 14 March 2000, joined cases C-102/98 and C-211/98 v,

Article 3(1} of Decision No. 3/80 of the Association Council of 19
September 1998 on the application of the social security schemes of the
Member States of the European Communities to Turkish workers and
members of their families must be interpreted as not precluding 2 Member
State from applying to Turkish workers legislation which, for the purposes of
awarding a retirement pension and determining the social security number
allocated for that purpose, takes as the conclusive date of birth the one given
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in the first declaration made by the person concemed to 2 social security
authority in that Member State and allows another date of birth to be taken
into account only if a document is produced the original of which was issued
before that declaration was made.

Court of Justice, 28 March 2000, case C-7/98 .....ovrniiineiesseisemsireeesesesiseon,

Article 27, point 1, of the 1968 Brussels Convennon on _]unsdlctlon and the
Enforcement of judgments in Civil and Commercial Matters, as amended by the
1978 Convention on the Accession of the Kingdom of Denmark, Ireland and the
United Kingdom of Great Britain and Northern Ireland and by the 1982
Convention on the Accession of the Hellenic Republic, must be interpreted as
follows:

(1) The court of the State in which enforcement is sought cannot, with
respect to a defendant domiciled in that State, take account, for the purposes
of the public-policy clause in Article 27, point 1, of that Convention, of the fact,
without more, that the court of the State of origin based its jurisdiction on the
naticnality of the victim of an offence.

{2) The court of the State in which enforcement is sought can, with respect
to a defendant domiciled in that State and prosecuted for an intentional offence,
take account, in relation to the public-policy clause in Article 27, point 1, of that
Convention, of the fact that the court of the State of origin refused to allow that
person to have his defence presented unless he appeared in person.

Court of Justice, 11 May 2000, case C-38/98 corevvvieerrenreinensisiosisecrsssssserssnmesenns

Article 27, point 1, of the 1968 Brussels Convention on Jurisdiction and the
Enforcement of Judgments in Civil and Commercial Matters, as amended by the
1978 Convention on the Accession of the Kingdom of Denmark, Ireland and the
United Kingdom of Great Britain and Northern Ireland and by the 1982
Convention on the Accession of the Hellenic Republic, must be interpreted as
meaning that a judgment of a court or tribunal of a Contracting State recognising
the existence of an intellectual property right in body parts for cars, and
conferring on the holder of that right protection by enabling him to prevent
third parties trading in another Contracting State from menufacturing, selling,
transporting, importing or exporting in that Contracting State such body parts,
cannot be considered to be contrary to public policy.

Court of Justice, 27 June 2000, joined cases from C-240/98 to C-244/98 ...........

The protection provided for consumers by Council Directive 93/13/EEC of
5 April 1993 on unfair terms in consumer contracts entails the national court to
determine of its own motion whether 2 term of a contract before it is unfair when
making its preliminary assessment as to whether a claim should be allowed to
proceed before the national courts:

The national court is obliged, when it applies national law provisions
predating or postdating the said Directive, to interpret those provisions, so far
as possible, in the light of the wording and purpose of the Directive. The
requirement for an interpretation in conformity with the Directive requires the
national court, in particular, to favour the interpretation that would allow it to
decline of its own motion the jurisdiction conferred on it by virtue of an unfair
term.

Conrt of Justice, 13 July 2000, case C-423/98 ..

Article 73 B of the EC Treaty (now Amcle 6 EC) precludes nat:onal
legislation of a Member State which, on grounds relating to the requirements
of defence of the national territory, exempts the nationals of that Member State,
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20.

and only them, from the obligation to apply for an administrative authorisation
for any purchase of teal estate situated within an arez of the national territory
designated as being of military importance. The position would be different only
if it could be demonstrated to the competent national court that, in a particular
area, non-discriminatory treatment of the nationals of all the Member States
would expose the military interests of the Member State concerned to real,
specific and serious risks which could not be countered by less restrictive
procedures,

Court of Justice, 9 November 2000, case C387/98 .ccocninicinnrencecvrrinnns

The first paragraph of Ariicle 17 of the 1968 Brussels Convention on
Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters, as amended by the 1978 Convention on the Accession of the
Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and
Northern Ireland, by the 1982 Convention on the Accession of the Hellenic
Republic and by the 198% Convention on the Accession of the Kingdom of
Spain and the Portuguese Republic, must be interpreted as not requiring that
a jurisdiction clause be formulated in such a way that the competent court can be
determined on its wording alone. It is sufficient that the clause state the objective
factors on the basis of which the parties have agreed to choose a court or the
courts to which they wish to submit disputes which have arisen or which may
arise between them. Those factors, which must be sufficiently precise 1o enable
the court seised to ascertain whether it has jurisdiction, may, where appropriate,
be determined by the particular circumstances of the case.

It applies only if, first, at least one of the parties to the original contract is
domiciled in a contracting State and, secondly, the parties agree to submit any
disputes before a court or the courts of a contracting State,

A jurisdiction clause agreed between a carrier and a shipper which appears
in a bill of lading is enforceable against a third party bearer of the bill of lading if
he succeeded to the rights and obligations of the shipper under the applicable
national law when he acquired the bill of lading. If he did not, it must be
ascertained whether he accepted that clause having regard to the requirements
laid down in the first paragraph of Article 17 of the Convention, as amended.

DOCUMENTS

Agreement between the United Nations and the Government of Italy on the Enfor-

cement of Sentences of the International Criminal Tribunal for the Former
Yugoslavia (The Hague, 6 February 1997) et

Regulation implementing the Consolidated Act on Immigration Law and on Non-EC

Nationals® Status {Presidential Dectee 31 August 1999 No. 394) ...coeeiceiinns

The Private International Law Resolution of the Institut de Droit International at the

Berlin Session (17-25 August 1999) .. ioeeeeessrscrissessess s sssessasssasssessrassnes

German Statute on the Law Applicable to Non-Contractual Obligations and to

Property Rights (Law 21 May 1999) ittt

Tunisian Private International Law Code {Law 27 November 1998 No. 98-97) ......

Provisions on Sardinia’s Participation to the Drafting of Commercial Treaties (Legi-

slative Decree 15 September 1999 NO. 363) e e ssessssnnncs
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Decree on the Duties of the Foreign Minor’s Committee (Decree of the President of
the Council of Ministers 9 December 1999 No. 333) .vveeevirccmmrericncermnesesannes

New Slovenian Private International Law and Procedure Act (Law 30 June 1999} .

Final Act of the Diplomatic Conference for the Adoption of the Unidroit Convention
on Stolen or llegally Exported Cultural Objects {Rome, 24 June 1993) ..........

Modifications to the 1968 Brussels CONVEntion .......cviserececrirsmmmcnsssssenessersinns

Treaty between Italy and Peru on Judicial Assistance in Criminal Matters (Rome, 24
INOVEINDET 19994) oo iresesrisrinssnrsr eisn e ssssmarssesaesar s sassnnarers s sanarersssanssrasassnsssecsss

Treaty between Italy and Bolivia on Judicial Assistance in Criminal Matters (Cocha-
bamba, 15 ATl 1996) ..ot cirsie bbb s ser bbb

CURRENT EVENTS AND RECENT DEVELOPMENTS

Legislative, judicial and international practice. International treaties coming into force
in ltaly (aceording to the Official Journal from November 1999 to February
2000) - Italian law implementing EC rules for 1999 — Agreements with Bulgaria,
Estonia, Lithuania, Slovakia, Tunisia and Hungary on readmission of persons —
Ttaly’s reservation to the 1996 European Social Chartet — Determination of 1999
programmed entries of non-EC nationals in Italy -~ German and Finnish initia-
tives as to the adoption of an EC Council regulation on inselvency procedures -
On EC action with reference to international adoptions — EC Parliament and
Council Directive on cross-border credit transfers — On the applicability of EC
Parliament and Cound Directive on the protection of personal data on the
TEEITIEL 1ottt s cnre b s basmar st rrpe b e e pa s nas e arnnn

Legislative, judicial and international practice. International treaties coming into force
in Italy (according to the Official Journal from March to May 2000) - Member
States of the Hague Conventions in force = New ratifications to the 1996 Ac-
cession Convention to the 1968 Brussels Convention — Implementation of EC
Directive on the posting of workers — Freeze of funds 2nd ban on investment in
relation to the Federal Republic of Yugoslavia - Rules on the stay of EC natio-
nals — On the establishment of diplomatic relations between Italy and Demo-
cratic People’s Republic of Korea ...

Legislative, judicial and international practice, International treaties coming into force
in Italy (according to the Official Journal from June to September 2000) - The
new EC Regulations on judicial cooperation in civil matters — On the accession
of Austria, Finland and Sweden to the 1980 Rome Convention — Definition of
means of subsistence for the entry and stay in Italy of non-EC nationals ~ Limits
to the application of the rules on the purchase of immovables in areas declared of
military importance — New ratification of the 1987 Brussels Convention on “ne
bis in idem” = New provisions on comparative advertising ......co...ooccvsroseressenne.

Legitlative, judicial and international practive. Tnternational treaties coming into force
in Italy {according to the Official Journal from October to December 2000) -
Implementation of EC Parliament and Council Directive on cross-border credit
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